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NORTH DAKOTA CONSTITUTION

ARTICLE X

Section 22. The legislative assembly may provide by law for a percentage of
revenue from taxes imposed on the extraction or production of oil to be aliocated and
credited to a special trust fund, to be known as the resources trust fund. The principal
and income of the resources frust fund may be expended only pursuant to legislative

appropriation for:

1. Constructing water-related projects, including rural water systems; and
2. Funding of programs for energy conservation.
ARTICLE XI

Section 3. All flowing streams and natural watercourses shall forever remain the
property of the state for mining, irrigating and manufacturing purposes.

NORTH DAKOTA CONSTITUTION



CHAPTER 1-06

VALIDATION OF OFFICIAL ACTS

1-06-03. Validation of acts of state water commission. All acts and
proceedings of the water commission done and performed by said commission under
and pursuant to the provisions of chapter 61-02 are declared valid in all things.
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CHEMIGATION REGULATION
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CHAPTER 4-35.1
CHEMIGATION REGULATION

4-35.1-01. Definitions. As used in this chapier:

1. "Chemigation" means any process by which chemicals, including pesticides and
fertilizers, are applied to land or crops through an irrigation system.

2. "Commissioner’ means the agriculture commissioner.
3. '"Fertilizer" means any fertilizer as defined by section 19-20.1-02.
4. "Pesticide" means that term defined in section 4-35-05.

5. '"State engineer" means the state engineer appoinied by the state water commission
under section 61-03-01.

4-35.1-02, Statement of compliance. For the purposes of this chapter, farm irrigation
systems used for chemigation which are designed, constructed, and operated as specified in the
administrative rules adopted under this chapter so as to minimize the possibility of ground or
surface water contamination, are considered to be in compliance with this chapter.

4-35.1-03. Rules - Standards for application through irrigation system, installation,
maintenance, and modifications, The agriculture commissioner shall adopt rules regulating
chemigation through irrigation systems in this state to minimize the possibility of chemical,
pesticide, fertilizer, or other contamination of irrigation water supply and other rules as necessary
to implement this chapter. The commissioner may establish by rule standards for application of
pesticides and fertilizers through irrigation systems; for installation and maintenance of all
equipment and devices used for chemigation purposes; for modifications or changes in design,
technology, or irrigation practices; or for other purposes relating to the use or placement of
equipment or devices. The commissioner may adopt ruies requiring periodic calibration and
inspection of equipment and system operation during periods of chemigation.

4-35.1-04. Inspections. The state engineer shall cooperate with the commissioner in
the inspection of any irrigation system using chemigation. The state engineer shall inform the
commissioner of any violation of this chapter that is discovered in the course of the slate
engineer's regular inspections of irrigation systems using chemigation.

4-35,1-05. Enforcement.

1. The commissioner shall enforce this chapter and any rules adopted under this
chapter.

2. The commissioner may seek an injunction in the district court in the county in which
the violation occurs or may issue a cease and desist order to any person for any
alleged violation of this chapter or any rules adopted under this chapter.

3. For the purpose of carrying out the provisions of this chapter, the commissioner and
the state engineer may enter upon any public or private premises at reasonable
times in order to:

a. Have access for the purpose of inspecling any equipment subject to this
chapter and the premises on which the equipment is stored or used.

b. Inspect or sample lands actually, or reported to be, exposed to pesticides or
fertilizers through chemigation.

c. Inspect storage or disposal areas.
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d. Inspect or investigate complaints of injury to humans or animals.

e. Sample pesticides and fertilizers and pesticide or fertilizer mixes being applied
or to be applied.

. Observe the use and application of a pesticide or fertilizer through chemigation.

g. Have access for the purpose of inspecting a premise or other place where
equipment or devices used for chemigation are held for distribution, sale, or for
use.

4-35.1-06. Penalties.

1. Any person who violates the provisions of this chapter or any rules adopted under
this chapter is guilty of a class A misdemeanor.

2. When construing and enforcing the provisions of this chapter or any rules adopted
under this chapter, the act, omission, or failure of any officer, agent, or other person
acting for or employed by any person must in every case be also deemed to be the
act, omission, or failure of such person as well as that of the person employed.

3. Any person found to have violated the provisions of this chapter or rules adopted
under this chapter is subject to a civil penalty not to exceed five thousand dollars for
each violation. The civil penalty may be imposed by a court in a civil proceeding or
by the commissioner through an administrative hearing under chapter 28-32.
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CHAPTER 6-09.4

PUBLIC FINANCE AUTHORITY

6-09.4-22. Protection of service during term of loan.

1

The service provided or made avallable by a political subdivision through
the construction or acquisition of an improvement, or the revenues
therefrom, financed in whole or in part with a lean to the political
subdivision from the public finance authority or any other state agency or
enterprise, may not be curtailed or limited by inclusion of all or any part of
the area served by the political subdivision within the boundaries of any
other political subdivision, or by the granting of any private franchise for
similar service within the area served by the political subdivision, during
the term of the loan. The political subdivision providing the service may
not be required to obtain or secure any franchise, license, or permit as a
condition of continuing to serve the area if it is included within the
boundaries of another political subdivision during the term of the loan.

Under the circumstances described in subsection 1, nothing prevents the
two political subdivisions, with the public finance authority or other state
agency or enterprise, from negotiating an agreement for the right or
obligation to provide the service in question, provided that any agreement
is invalid and unenforceable unless the public finance authority or other
state agency or enterprise is a party to the agreement and unless the
agreement contains adequate safeguards to ensure the security and
timely payment of any outstanding bonds of the public finance authority
issued to fund the loan.

6-09.4
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CHAPTER 6-09.5
COMMUNITY WATER FACILITY LOANS

6-09.5-01. Community Water Facility Loan Act - intent. Moneys transferred under
this chapter shall be used primarily for supplementary financing in conjunction with federal
moneys available under the authority of 7 U.S.C. 1926 and 1927 [Pub. L. 87-128; 75 Stat. 308],
as amended through December 31, 1996, and the rules and regulations promulgated thereunder
for the construction, enlargement, extension, or other improvement of community water facilities.
This chapter is intended to improve the health, general welfare, convenience, and prosperity of
communities and rural inhabitants presently lacking adequate water supplies.

6-09.5-02. Community water facility - Definition. The term "community water facility”
includes any or all projects for the development, storage, treatment, purification, and distribution
of water. Such projects include, but are not limited 1o, those works necessary for locating,
conserving, controlling, treating, and distributing water, including reservoirs, dams, canals, wells,
pumps, treatment plants, mains, pipelines, and other associated fealures necessary to supply
water.

6-09.5-03. Transfer of funds - Revolving fund. A community water facility loan fund
with an authorized ceiling of ten million dollars is hereby established from the future undivided
profits of the Bank of North Dakota. This is a revolving fund, and all moneys transferred into the
fund, interest upon fund moneys, and collections of interest and principal on fund loans must be
used for the purposes of this chapter.

6-09.5-04, Loan applications - Approval. Applications for revoiving fund loans must be
submitted to the Bank of North Dakota which shall investigate and consider approval of ioan
applications under such rules and regulations as it may establish. The Bank shall cooperate with
the state office of the farmers home administration or its successor in considering applications to
comply with the requirements of 7U.S.C. 1926 and 1927 [Pub. L. 87-128; 75 Stat. 308], as
amended through December 31, 1996, and the rules and regulations promulgated thereunder
relating to community water facilities.

6-09.5-05. Fund supervision and administration. The revolving fund and loans made
therefrom must be supervised and administered by the Bank of North Dakota which shall make
loans from the revolving fund to the extent moneys are available. Payments of interest and
principal upon loans must be made to the Bank and credited to the revolving fund. The Bank
may deduct one-half of one percent of the outstanding loans annually as a service fee for
administering the revolving fund.

6-09.5-05.1. Audit and costs of administration. The indusirial commission is
responsible for contracting with a certified public accounting firm to audit the revolving fund as
necessary. The cost of the audit, and any other actual costs incurred by the Bank on behalf of
the fund, must be paid for by the fund.

6-09.5-06. Fund purposes.

1.  Revolving fund moneys may not be used whenever sufficient federal loan and grant
moneys are available, except:

a. To make community water facility projects feasible in conjunction with federal
moneys when the projected cost is above the maximum per user feasibility loan
limit set by the farmers home administration or its successor.

b.  To provide supplemental financing for community water facility projects in

conjunction with federal moneys when more projects can be completed through
combined financing.
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2. Revolving fund moneys may alsc be used for the following purposes under such
terms and conditions as the Bank of North Dakota may presctibe:

a. To provide loans for necessary services prior to farmers home administration
approval of proposed community water facility projects. Cities eligibie under
this chapter and associations, corporations, or cooperatives organized for the
purposes of this chapter under the laws of North Dakota are eligibie for foans
under this subdivision.

b. To provide loans o cover operating eXpenses of community water facility
projects when the borrower is unable to pay such expenses.

3. The Bank of North Dakota may defer interest and principal payments on revolving
fund loans for up-to three years to provide time for a community water facility to
become self-supporiing.

6-09.5-07. Loan terms. Revolving fund loans approved by the Bank of North Dakota
must in no event exceed fifty percent of the cost of a community water facility project. Such
ioans must bear interest at a rate of three percent per annum.

6-09.5-08. Loan eligibility. Applicants eligible for ioans shall include cities eligible under
7 U.S5.C. 1926 {Pub. L. 87-128; 75 Stat. 308], as amended through December 31, 1996, and
associations, cooperatives, and corporations operated on a nonprofit basis which have the legal
authority necessary for constructing, operating, and maintaining the proposed facility ot service
and for obtaining, giving security for, and repaying the loan in accordance with farmers home
administration requirements. Applicant cities, associations, cooperatives, and corporations shall
seek to include cities and rural areas, efigible under farmers home administration rules and
requlations and located near a proposed service area, as pan of a water facility project. Reasons
for not including such cities and rural areas must be approved jointly by the Bank of North Dakota
and the farmers home administration

6-09.5-09. Project service area alternatives. Applicants for revolving fund loans shall
consider available alternatives to select the most efficient and economically feasible methods of
planning a community water facility project. In addition to central systems, community water
facility projects may provide service through installations for individual usage or for small clusters
of users within the central system service area, but who are beyond the physical or economic
fimits of the central system, when it is more feasible to provide such service through individual or
remote facilities in accordance with farmers home administration rules and regulations.

6-09.5-10. Rules and requlations. The Bank of North Dakota may promuigate and
adopt such rules as are necesSary to carry out the provisions of this chapter and meet the
requirements of 7 U.S.C. 1926 and 1927 [Pub. L. 87-128; 75 Stat. 308], as amended through
December 31, 1996, and the rules and regulations promulgated thereunder relating to community
water facilities,

6-09.5-11. Powers of Bank of North Dakota. The Bank of North Dakota is authorized
io do everything necessary to make revolving fund loans. This specifically includes the power to
take such security as deemed necessary and to bring suit to collect interest and principal due the
revolving fund under contracts and notes executed pursuant to this chapter.
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CHAPTER 23-29

SOLID WASTE MANAGEMENT AND LAND PROTECTION ACT

23-29-07.6. Preconstruction site review. The department, in cooperation with
the state engineer and the state geologist, shall develop criteria for siting a solid waste
disposal facility based upon potential impact on environmental resources. Any
application for a landfill permit received after the department develops siting criteria as
required by this section must be reviewed for site suitability by the department after
consultation with the state engineer and state geologist before any site development.
Site development does not include the assessment or monitoring associated with the
review as required by the department in consultation with the state engineer and state
geologist.
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CHAPTER 23-33
GROUND WATER PROTECTION

23-33-01. Degradation prevention program - Maintenance of waters. This chapter
establishes a degradation prevention program for the purpose of protecting ground water
resources, encouraging the wise use of agricultural chemicals, providing for ground water
protection, providing for public education regarding preservation of ground water resources, and
providing for safe disposal of wastes in a manner that will not endanger the state's ground water
resource. Waters of the state must be maintained within standards established under this
chapter unless it can be affirmatively demonstrated that a change in quality is justifiable to
provide necessary economic or social development and will not adversely affect the beneficlal
uses of water.

23-33-02, Administration of chapter. The state department of health shail administer
this chapter. For purposes of this chapter, "commissionet” means the agriculture commissioner
and “department’ means the state department of health. Notwithstanding section 4-35-06, the
agriculture commissioner shall administer chapter 4-35 as it relates to pesticide usage.

23-33-03. Education program. The department, the commissioner, and the North
Dakota state university extension service and North Dakota agricultural experiment station shall
cooperate with other state and federal agencies on the development of a ground water protection
education program.

23-33-04. Chemical use data and confidentiality requirement. The department may
require chemical use data from product registrants on products that have been or may likely be
found in ground water in order to conduct its ground water protection program. This information
must include chemical registration data and sales information. The depariment shall keep this
information confidential,

23-33-05. Ground water standards. The department shall establish standards for
compounds in ground water as set forth by other states and the United States environmental
protection agency unless new scientifically confirmed data provides justification for changing
these standards.

23-33-06. Ground water quality monitoring. The department shall conduct ground
water quality monitoring activities in cooperation with the state engineer and other state
agencies. Based on monitoring results, the department shall implement or require appropriate
mitigation activities or remedial action to prevent future contamination of ground water. The
commissioner may implement or require appropriate mitigation activities pursuant to chapter
4-35 to prevent future contamination of ground water as it relates to the use of pesticides.

23-33-07. Notification requirement. Any person with verifiable information on the
presence of contamination of ground water within the state shall notify the department regarding
such contarnination.

23-33-08. Access for ground water monitoring. The depariment may request
landowners or operators to allow access for monitoring of ground water and of scils at a depth
where pesticides may threaten ground water. f the department is denied access by the
landowner or operator, the department may apply to any court of competent jurisdiction for
authorization to obtain access. The court, upon such application and upon compliance with
chapter 29-29.1, may issue the authorization for the purposes requested. After consultation with
the landowner or operator, the department shail conduct the monitoring in a manner that causes
the least possible economic impact or hindrance to the landowner's or operator's operations.
The names and addresses of landowners and operators who participate in a ground water
monitoring program may not be linked, in any public disclosure, to the findings of the program
unless it is determined by rule that a compelling public interest justifies such disclosure. Without
such a determination, disclosure of the information is a violation of section 12.1-13-01.
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23-33-09. Poliution prevention criteria. The commissioner, in cooperation with the
department, North Dakota state university extension service, and the North Dakota agricultural
experiment station, may develop pollution prevention criteria for areas utilized for mixing and
storing of agricultural chemicals at the retail and end use levels.

23-33-10. Welthead protection program. The departmant in cooperation with the state
engineer and state geologist shall assist in implementing a public water supply wellhead
protection program for protection of ground water resources utilizing existing state and local
statutory authority.

23-33-11. Rules. The department, with the approval of the commissioner and the state
engineer, shall adopt rules necessary for implementation of this chapter.

23-33-12. Producer liability. Liability may not be imposed upon an agriculturai producer
for costs of active cleanup, or for any damage associated with or resulting from the detection in
ground water, of a pesticide if the applicator has complied with label instructions and other
precautions for application of the pesticide and the applicator has a valid appropriate applicator's
certification. Compliance with thase requirements may be raised as an affirmative defense by an
agricultural producer.

23-33: 2
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CHAPTER 24-03
CONSTRUCTION AND MAINTENANCE OF STATE HIGHWAY SYSTEM

24-03-06. Method of construction of highway ditches. Ail highways
constructed or reconstructed by the department, board of county commissioners, board
of township supervisors, their contractors, subcontractors, or agents, or by any
individual firm, corporation, or limited liability company must be so designed as to permit
the waters running into the ditches to drain into coulees, rivers, and Jakes according to
the surface and terrain where the highway or highways are constructed in accordance
with the stream crossing standards prepared by the department and the state engineer
so as to avoid the waters flowing into and accumulating in the ditches to overflow
adjacent and adjoining lands. In the construction of highways the naturai flow and
drainage of surface waters to the extent required to meet the stream crossing standards
prepared by the department and the state engineer may not be obstructed, but the
water must be permitted to follow the natural course according to the surface and terrain
of the particular terrain. The department, county, township, their coniractors,
subcontractors, or agents, or any individual firm, corporation, or limited liability company
is not liable for any damage caused to any structure or property by water detained by
the highway at the crossing if the highway crossing has been constructed in accordance
with the stream crossing standards prepared by the department and the state engineer.

24-03-07. Drains across state highways. The director, when notified by the
board of drain commissioners of any drainage district that it is necessary to run a drain
across any state or federal-aid highway, shall make the necessary opening through
such highway and shall build and keep in repair suitable culverts or bridges, as provided
in title 61.

24-03-08. Determinations of surface water flow and appropriate highway
construction. Whenever and wherever a highway under the supervision, control, and
jurisdiction of the department or under the supervision, control, and jurisdiction of the
board of county commissioners of any county or the board of township supervisors has
been or will be constructed over a watercourse or draw into which flow surface waters
from farmlands, the state engineer, upon petition of the majority of landowners of the
area affected or at the request of the board of county commissioners, township
supervisors, or a water resource board, shall determine as nearly as practicable the
design discharge that the crossing is required to carry to meet the stream crossing
standards prepared by the department and the state engineer. When the determination
has been made by the state engineer, the department, the board of county
commissioners, or the board of township supervisors, as the case may be, upon
notification of the determination, shall install a culvert or bridge of sufficient capacity to
permit the water to flow freely and unimpeded through the culvert or under the bridge.
The department, county, and township are not liable for any damage to any structure or
property caused by water detained by the highway at the crossing if the highway
crossing has been constructed in accordance with the stream crossing standards
prepared by the department and the state engineer.
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CHAPTER 24-06

LOCAL ROAD IMPROVEMENTS

24-06-26. Ditches to drain highways - Proceedings to establish. Whenever
any overseer of highways files with the board of township supervisors or with the board
of county commissioners, as the case may be, the overseer's affidavit stating that a
certain road in the overseer's district runs into or through swamp, bog, meadow, or other
lowiand, and that it is necessary or expedient that a ditch should be constructed and
maintained through fand belonging to any person, and also stating the probable length
of such ditch and the width and depth of the same as near as may be, the point at which
it is to commence, its general course and the point at or near which it is to terminate, the
names of the persons owning the land, if known, and a description of the {and over
which such ditch must pass, the board of township supervisors or board of county
commissioners, as the case may be, if the right to construct and maintain such ditch is
not given voluntarily by the person owning the land over which it is to pass, shall cause
proceedings to be instituted in its name under the provisions of chapter 32-15 to acquire
the right to construct and maintain the same.

24-06-26.1. Township road and drainage construction standards. \Whenever
the construction or reconstruction of a township road or bridge, the insertion of a culvert
in a township road, or the construction or reconstruction of a ditch or drain in connection
with a township road affects the flow of surface waters and increases the surface
waterflow through ditches, drains, bridges, and culverts in other townships, the board of
township supervisors or the township overseer of highways of the township undertaking
the construction or reconstruction shall give notice to the boards of township
supervisors or township overseers of highways in all townships affected by the
construction or reconstruction projects.

The boards of township supervisors of townships affected by any road or bridge
construction that changes or increases the flow of surface waters shall cooperate in the
construction projects expending on any portion of the projects the portions of the road
and bridge tax as deemed conducive to the interests of the township. The board of
township supervisors shall construct the ditches, drains, bridges, and culverts in
accordance with stream crossing standards prepared by the department and the state
engineer. A township, board of township supervisors, and township overseer of
highways are not liable for any damage caused to any structure or property by water
detained by the highway at the crossing if the highway crossing has been constructed in
accordance with the stream crossing standards prepared by the department and the
state engineer.

24-06-26.2. Maintenance of township road ditches - Limited duty. The party
with an interest in Jand adjacent to a township road is not responsible for maintaining
that ditch unless improper conservation practices on that party's adjoining land have led
to unreasonable wind and water erosion, not commonly experienced in the locality,
which resuited in conditions adversely affecting the ditch. On the occurrence of such
improper conservation practices, the board of township supervisors may require the
adjoining party with an interest in the land to clean the ditch at that party's expense. If
that party fails to clean the ditch, the procedures applicable to the duty to cut weeds
under chapter 63-05 apply with respect to the cleaning of the ditch.
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24-06-26.3. Maintenance of township road ditches by private party - Power
of board of township supervisors - Approval - Standards of construction. The
board of township supervisors may authorize any private party to maintain, clean, or
shape a ditch along a township road at that party's own expense and in accordance with
this section. In maintaining, cleaning, or shaping a ditch, the private party may not
spread any soil or debris from that ditch along adjoining land without the permission of
all parties with an interest in that land. The ditch may be on a continuous grade from the
bottom of the upstream water outlet to the bottom of the downstream water outlet
structure. The grade ratio in that distance must be a slope that, in light of the soil types
and potential for vegetative cover in the ditch, will resist erosion. In order for any action
to be considered maintenance of a ditch in accordance with this section, the ditch must
be entirely contained within the township right of way, must have a bottom that is not
wider than twelve feet [3. 66 meters], and may not alter the side slope of the ditch to a
slope steeper than the existing side slope. The board of township supervisors may not
approve private maintenance of a ditch that does not comply with the standards of this
section. If the board of township supervisors denies permission to maintain a ditch
under this section, the petitioner may appeal that decision to the water resource board
that has jurisdiction over the ditch. This section does not relieve any person from
compliance with any requirements for a drainage permit which are required by statute or
rule.

24-06-34. Notice to water resource districts. Whenever a county or township
pians to construct or reconstruct a bridge, install or modify a culvert, or construct or
reconstruct a drain in connection with a roadway or railway, the county or township shall
provide notice in any way to the water resource board of the water resource district in
which is located the bridge, culvert, or drain. This notice must be given at least thirty
days prior to the date construction or reconstruction is to begin. The water resource
board may submit comments concerning the construction or reconstruction to the
appropriate officials of the county or township. This section does not apply in times of
emergency, unexpected events, or acts of God.
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CHAPTER 28-34
LOCAL GOVERNING BODY DECISION APPEAL

28-34-01. Appeals from local governing bodies - Procedures. This section, to the
extent that it is not inconsistent with procedural rules adopted by the North Dakota supreme
court, governs any appeal provided by statute from the decision of a local governing body, except
those court reviews provided under sections 2-04-11 and 40-51.2-15. For the purposes of this
section, "local governing body" includes any officer, board, commission, resource or conservation
district, or other political subdivision. Each appeal is governed by the following procedure:

1.

The notice of appeal must be filed with the clerk of the court within thirty days after
the decision of the local governing body. A copy of the notice of appeal must be
served on the local governing body in the manner provided by rule 4 of the North
Dakota Rules of Civil Procedure,

The appellee shall prepare and file a single copy of the record on appeal with the
court. Within thirty days, or such longer time as the court by order may direct, after
the notice of appeal has been filed in the court, and after the deposit by the appellant
of the estimated cost of a transcript of the evidence, the local governing body shall
prepare and fite in the office of the clerk of the court in which the appeal is pending
the original or a certified copy of the entire proceedings before the Jocal governing
body, or such abstract of the record as may be agreed upon and stipulated by the
parlies, including the pleadings, notices, transcripts of all testimony taken, exhibits,
reports or memoranda, exceptions or objections, briefs, findings of fact, proposed
findings of fact submitted to the local governing body, and the decision of the local
governing body in the proceedings. |f the notice of appeal specifies that no
exception or objection is made to the local governing body’s findings of fact, and that
the appeal is concerned only with the local governing body's conclusions based on
the facts found by it, the evidence submiited at the hearing before the local
governing body must be omitted from the record filed in the court. The court may
permit amendments or additions to the record to complete the record.

If the court determines on its own motion or if an application for leave to adduce
additional evidence is made 1o the court in which an appeal from a determination
from a local governing body is pending, and it is shown to the satisfaction of the
courf that such additional evidence is material and that there are reasonable
grounds for the failure to adduce such evidence in the hearing or proceeding had
before the local governing body, or that such evidence is material to the issues
involved and was rejected or excluded by the local governing body, the court may
order that such additional evidence be taken, heard, and considered by the local
governing body on such terms and conditions as the court may determine. After
considering the additional evidence, the local governing body may amend or modify
s decision and shall file with the court a transcript of the additional evidence
together with its new or modified decision, if any.
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CHAPTER 37-17.1

EMERGENCY SERVICES

37-17.1-11. Disaster or emergency mitigation.

1.

In addition to disaster or emergency mitigation measures as included in the state and
local disaster or emergency operational plans, the governor shall consider, on a
continuing basis, steps that could be taken to mitigate or reduce the harmfuj
consequences of disasters or emergencies. At the governor's direction, and pursuant to
any other authority and capability they have, state agencies charged with responsibilities
in connection with floodplain management, stream encroachment and flow regulation,
weather modification, fire prevention and control, air quality, public works, land use and
land use planning, and construction standards, shall make studies of disaster or
emergency mitigation-related matters. The governor, from time to time, shall make
recommendations to the legislative assembly, local governments, and other appropriate
public and private entities as may facilitate measures for mitigation or reduction of the
harmful consequences of disasters or emergencies.

The North Dakota state engineer and the water commission, in conjunction with the
division of homeland security, shall keep land uses and construction of structures and
other facilities under continuing study and identify areas which are particularly
susceptible to severe land shifting, subsidence, flood, or other catastrophic occurrence.
The studies under this subsection must concentrate on means of reducing or avoiding
the dangers caused by this occurrence or the consequences thereof.

If the division of homeland security determines, in coordination with lead and support
agencies, on the basis of the studies or other competent evidence, that an area is
susceptible to a disaster of catastrophic proportions without adequate warning; existing
building standards and land use controls in that area are inadequate and could add
substantially to the magnitude of the disaster or emergency, and changes in zoning
regulations, other land use regulations, or building requirements are needed in order to
further the purposes of this section, it shall specify the essential changes to the
governor. If the governor, upon review of the determination, finds after public hearing,
that the changes are essential, the governor shall so recommend to the agencies or
local governments with jurisdiction over that area and subject matter. If no action or
insufficient action pursuant to the governor's recommendations is taken within the time
specified by the governor, the governor shall so inform the legisiative assembly and
request legisiative action appropriate to mitigate the impact of the disaster or
emergency

The governor, at the same time that the governor makes recommendations pursuant to
subsection 3, may suspend the standard or control which the governor finds to be
inadequate to protect the public safety and by regulation place a new standard or control
in effect. The new standard or control remains in effect until rejected by concurrent
resolution of both houses of the legisiative assembly or amended by the governor
During the time it is in effect, the standard or control contained in the governors
regulation must be administered and given full effect by all relevant regulatory agencies
of the state and local governments to which it applies. The governor's action is subject to
judicial review in accordance with chapter 28-32 but is not subject to temporary stay
pending litigation
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CHAPTER 38-11.1

OIL AND GAS PRODUCTION DAMAGE COMPENSATION

38-11.1-06. Protection of surface and ground water - Other responsibilities
of mineral developer. If the domestic, livestock, or irrigation water supply of any
person who owns an interest in real property within one-half mile [804.67 meters] of
where geophysical or seismograph activities are or have been conducted or within one
mile [1.61 kilometers] of an cil or gas well site has been disrupted, or diminished in
quality or quantity by the drilling operations and a certified water quality and guantity
test has been performed by the person who owns an interest in real property within one
year preceding the commencement of drilling operations, the person who owns an
interest in real property is entitled to recover the cost of making such repairs,
alterations, or construction that will ensure the delivery to the surface owner of that
quality and quantity of water availabie to the surface owner prior to the commencement
of drilling operations. Any person who owns an interest in real property who obtains all
or a part of that person's water supply for domestic, agricultural, industrial, or other
beneficial use from an underground source has a claim for relief against a mineral
developer to recover damages for disruption or diminution in quality or quantity of that
person's water supply proximately caused from drilling operations conducted by the
mineral developer. Prima facie evidence of injury under this section may be established
by a showing that the mineral developer's drilling operations penetrated or disrupted an
aquifer in such a manner as to cause a diminution in water quality or quantity within the
distance limits imposed by this section. An action brought under this section when not
otherwise specifically provided by law must be brought within six years of the time the
action has accrued. For purposes of this section, the claim for relief is deemed to have
accrued at the time it is discovered or might have been discovered in the exercise of
reasonable diligence.

A tract of land is not bound to receive water contaminated by drilling operations
on another tract of land, and the owner of a tract has a claim for relief against a mineral
developer to recover the damages proximately resulting from natural drainage of waters
contaminated by drilling operations.

The mineral developer is also responsible for all damages to person or property
resuiting from the lack of ordinary care by the mineral developer or resulting from a
nuisance caused by drilling operations. This section does not create a cause of action if
an appropriator of water can reasonably acquire the water under the changed
conditions and if the changed conditions are a result of the legal appropriation of water
by the mineral developer.
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CHAPTER 38-14.1
SURFACE MINING AND RECLAMATION OPERATIONS
(SUBSECTION 4 OF SECTION 38-14.1-02) [

4. "Commission” means the public service commission, or such other department, bureau, or
commission as may lawfully succeed to the powers and duties of that commission. The
commission is the state regulatory authority for all purposes relating to the Surface Mining
Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201 et seq.].

38-14.1-03. Powers and duties of the commission. The commission shall have and may
exercise the following powers and duties:

1. To establish a program to protect society and the environment from the adverse effects of
surface coal mining operations.

2. To assure that surface coal mining operations are so conducted as to protect the
environment. '

3. To assure that adequate procedures are undertaken to reclaim surface areas as
contemporaneously as possible with the surface coal mining operations.

4. To assure that surface coal mining operations are not conducted where reclamation as
required by this chapter is not feasible.

5. To assure that appropriate procedures are provided for public participation in the
development, revision, and enforcement of regulations, standards, reclamation plans, or
programs established by the commission under this chapter.

o

6. To encourage the voluntary cooperation of persons or affected groups to achieve the
purposes of this chapter.

7. To encourage and support training, research, experiments, and demonstrations, to utilize
the experlise of other state agencies, and to collect and disseminate information relating to
surface mining and reclamation of lands and waters affected by surface mining.

8. Toexamine and act upon all plans and specifications submitted by the permit applicant for
the method of operation, backfilling, grading, and for the reclamation of the area of fand
affected by the permit applicant's operation.

9. To attach conditions to all permits and permit revisions as necessary to carry out the
provisions of this chapter.

10.  Toissue permits for surface coal mining operations in accordance with the requirements of
this chapter and the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87;

91 Stat. 445; 30 U.5.C. 1201 et seq.].

11. To promulgate such regulations as may be necessary to carry out the purposes and
provisions of this chapter and the Surface Mining Control and Reclamation Act of 1977

[Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201 et seq.].

12. To promulgate regulations consistent with state law, in consultation with the state
geologist, state department of health, and the state engineer for the protection of the
quality and quantity of waters affected by surface coal mining operations.

13, To promulgate regulations requiring the training, examination, and certification of persons (
engaged in or directly responsible for blasting or use of explosives in surface coal mining
and reclamation operations.
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14,

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26,

To exercise general supervision and administration and enforcement of this chapter and all
regulations and orders promulgated thereunder and all incidental powers necessary to
carry out the purposes of this chapter, including the utilization of the powers of other state
agencies by delegation to those other state agencies, by cooperative agreement or
regulation, certain responsibilities to avoid duplication of effort, to promote the efficient use
of personnel, and to assure effective reclamation of surface mined lands in the state of

North Dakota.

To make investigations and inspections which may be deemed necessary to ensure
compliance with any provision of this chapter. The commission or its authorized
representatives, upon presentation of appropriate credentials, shall have the right of entry
without a warrant for the purposes of such investigations or inspections.

To issue such orders as may be necessary to effectuate the purposes of this chapter and
enforce the same by all appropriate administrative and judicial procedures.

To hold any hearings and informal conferences necessary for the proper administration of
this chapter.

To reclaim, in keeping with this chapter, any land with respect to which a performance
bond has been forfeited.

To exercise those additional powers and duties relative to the designation of lands
unsuitable for surface coal mining operations granted in section 38-14.1-04.

To take all action necessary and appropriate inciuding the promulgation of regulations for
all provisions of this chapter to secure for this state the benefits of and to implement the
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30
U.S.C. 1201 et seq.] and similar federal acts.

To advise, consult, and cooperate with other agencies of the state, other states and
interstate agencies, and with affected groups, political subdivisions, and industries in
furtherance of the purposes of this chapter.

To accept and administer loans and grants from the federal government and from other
sources, public or private, for carrying out any functions pursuant to this chapter, which
loans and grants may not be expended for other than the purposes for which provided.

To provide by regulation standards and procedures for specific variances to any permittee
sc long as the permittee affirmatively demonstrates that the requested variance provides
equal or greater protection to the environment and to public health and safety and will
achieve reclamation consistent with the purposes of this chapter.

To provnde by regulation for the conservation and utilization of other minerals found within
the permit area during surface coal mining and reclamation operations in consultation with
the state geologist and fo approve plans for the use of such other minerals outside the
permit area so long as the permittee affirmatively demonstrates that such removal is lawful
and will provide equal or greater protection to the environment and to public health and
safety and will achieve reclamation consistent with the purposes of this chapter.

To exercise the full reach of the state constitutional powers wherever necessary to ensure
the protection of the public interest through effective control of surface coal mining

operations.

To establish a performance bonding system and an alternative to the performance bonding
system which achieve the objectives and purposes of this chapter.

38-14.1-21. Permit approval or denial standards.

1.

Upon the basis of a complete mining application and reclamation plan or a revision thereof
as required by this chapter and pursuant to regulations established under this chapter, the
commission shall grant, require modification of, or deny the application for a permit and

38-14.1: 2.
|



notify the applicant in writing within a reasonable time as established by regulation if no
informal conference is held and if an informal conference is held, within thirty days of such
conference. The applicant for a permit, or a revision of a permit, has the burden of
establishing that the application is in compliance with all the requirements of this chapter.
Within ten days after the granting of a permit, the commission shali notify the appropriate
local governmental officials in the county in which the area of iand to be affected is located
that a permit has been issued and shall describe the location of the land.

The commission’s approval or modification of the permit or permit revision application must
include consideration of the advice and technical assistance of the state historical society,
the state department of health, the state soil conservation committee, the state game and
fish department, the state forester, the state geologist, and the state engineer, and may
also include those state agencies versed in soils, agronomy, ecology, geology, and
hydrology, and other agencies and individuals experienced in reclaiming surface mined

tands.

No permit or revision application may be approved unless the applicant affirmatively
demonstrates and the commission finds in writing on the basis of the information set forth
in the application or from information otherwise available which wili be documented in the
approval and made available to the applicant, that all the following requirements are met:

a. The permit application is accurate and complete and all the requirements of this
chapter and of regulations promulgated by the commission have been complied with.

b. The permit applicant has demonstrated that reclamation as required by this chapter
and by regulations promulgated by the commission can be accomplished under the
reclamation plan contained in the permit application.

c. The assessment of the probable cumulative impact of all anticipated mining in the
area on the hydrologic balance specified in subdivision o of subsection 1 of section
38-14.1-14 has been made by the commission and the proposed operation thereof
has been designed to prevent material damage to the hydrologic balance outside the

permit area.

d. The area proposed to be mined is not included within an area designated unsuitable
for all or certain types of surface coal mining operations pursuant to section
38-14.1-05 or is not within an area under study for such designation in an
administrative proceeding, provided the petition to have an area so designated has
been filed prior to or within the time period specified in subsection 1 of section
38-14.1-18, or unless in such an area as to which an administrative proceeding has
commenced, the permit applicant demonstrates that prior to January 4, 1977, the
permit applicant has made substantial legal and financial commitments in relation to
the operation for which the applicant is applying for a permit.

e. The proposed surface coal mining operation, if located west of the one hundredth
meridian west longitude, would:

(1)  Not interrupt, discontinue, or preclude farming on alluvial valley floors that are
irrigated or naturally subirrigated, but, excluding undeveloped rangelands which
are not significant to farming on said aliuvial valley floors and those lands as to
which the commission finds that if the farming that will be interrupted,
discontinued, or precluded is of such small acreage [hectarage] as to be of
negligible impact on the farm's agricultural production; or

(2) Not materially damage the quantity or quality of water in surface or
underground water systems that supply these alluvial valley floors. This
subdivision does not affect those surface coal mining operations which on July
1, 1979, produce coal in commercial quantities and are located within or
adjacent to alluvial valley floors or have obtained specific permit approval by
the commission to conduct surface coal mining operations within said alluvial
valley floors.
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f. In cases where the mineral estate has been severed from the surface estate, the
applicant has complied with the requirements of chapter 38-18.

The commission may delete certain areas from a permit or revision application, reject the
application, require the permit applicant to amend the application or any part of such
application, including any mining plan, or require any combination of the foregoing, if:

a. The commission finds that the overburden on any part of the area of land described in
the application for a permit is such that experience in the state of North Dakota with a
similar type of operation upon land with similar overburden shows that substantial
deposition of sediment in stream beds, landslides, water pollution, or permanent
destruction of land for agricultural purposes without approved rehabilitation for other
uses cannot feasibly be prevented.

b. The commissicon finds that the proposed surface coal mining operation will constitute
a hazard to a dwelling house, public building, school, church, cemetery, commercial
or institutional building, public road, stream, lake, or other public or private property
other than property subject to a coal lease.

Whenever the commission finds that ongoing surface mining operations are causing or are
likely to cause any of the conditions set forth in this subsection, it may make such changes
in the permit as it may deem necessary to avoid such described conditions.

Where information available to the commission indicates that any surface coal mining
operation owned or controlied by the permit applicant is currently in violation of this
chapter, the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat.
445; 30 U.S.C. 1201 et seq.], or any law or rule of the United States or the state of North
Dakota, or of any department or agency in the United States or the state of North Dakota
pertaining to air or water environmental protection, the permit may not be issued until the
permit applicant submits proof that such violation has been corrected or is in the process of
being corrected to the satisfaction of the regulatory authority with jurisdiction over the

violation.

In addition to finding the application in compliance with other requirements of this section, if
the area proposed to be mined contains prime farmiand pursuant to paragraph 3 of
subdivision a of subsection 2 of section 38-14.1-14, the commission shall, pursuant to
regulations issued by the commission, grant a permit to mine on prime farmiand if the
commission finds in writing that the permit applicant has the technological capability to
restore such mined area, within a reasonable time, to a level of productivity equal to or
greater than nonmined prime farmland in the surrounding area under equivalent levels of
management and can meet the soil reconstruction standards in subsection 6 of section
38-14.1-24. Nothing in this chapter pertaining to prime farmland applies to any permit
issued prior to July 1, 1979, or to any revisions or renewals thereof, or to any existing

‘surface coal mining operations for which a permit was issued prior to July 1, 1979.

38-14.1-24. Environmental protection performance standards. General performanbe
standards are applicable to all surface coal mining and reclamation operations and must require the

permittee at a minimum to:

1.1.

1.

Conduct surface coal mining operations so as to maximize the utilization and conservation
of the coal being recovered so that reaffecting the land in the future through surface coal
mining can be minimized.

Conduct any auger mining associated with surface coal mining operations in a manner that
will maximize recoverability of coal and other mineral reserves remaining after rnining
activities and reclamation operations are completed, and seal or fill all auger holes as
necessary to ensure long-term stability of the area and minimize any adverse impact to the
environment or hazard to public health or safety. The commission may prohibit auger
mining if necessary to maximize the utilization, recoverability, or conservation of coal
resources, to ensure long-term stability, or to protect against any adverse impact to the
environmen! or hazard o public health or safety.
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2. Restore the land affected to a condition capable of supporting the uses which it was
capable of supporting prior to any mining, or higher or better uses approved by the
commission, which may include industrial, commercial, agricultural, residential,
recreational, or public facilities. In approving the postmining land use, or changes thereto,
the commission shall establish by regulation postmining land use criteria that must be
demonstrated by the permittee and considered by the commission in making its decision.

3. Backfill, compact {where advisable to ensure stability or to prevent leaching of toxic
materials), and grade to reshape all areas affected by surface coal mining operations to
the gentlest topography consistent with adjacent unmined landscape elements in order to
develop a postmining landscape that will provide for maximum moisture retention, drainage
that will complement the surrounding terrain, maximum stabilify, minimum soil losses from
runoff and erosion, with all highwalls, spoil piles, and depressions eliminated (unless small
depressions are needed in order to retain moisture to assist revegetation or as otherwise
authorized pursuant to this chapter), and with maximum postmining graded slopes that do
not exceed the approximate original contour; provided, however, that:

a. A different contour or topography may be reguired by the commission to better
achieve the approved postmining land use.

b. The permittee, at a minimum, shall backfill, grade, and compact {(where advisable)
using all available overburden and other spoil and waste materials to attain the lowest
practicable grade (not to exceed the angle of repose), to provide adeguate drainage,
and to contain all toxic materials in order to achieve an ecologically sound land use
compatible with the surrounding regicn, in those instances where:

(1)  Surface coal mining operations are carried out over a substantial period of time
at the same location where the operation transects the coal deposit;

(2)  The thickness of the coal deposits relative to the volume of overburden is large;
and

——

(3} The permitiee demonstrates that the overburden and other spoil and waste
materials at a particular point in the permit area or otherwise available from the
entire permit area are insufficient, giving due consideration to volumetric
expansion, to restore the approximate original contour.

4. Stabilize and protect all surface areas, including spoil piles affected by the surface coal
mining and reclamation operation, to effectively control erosion and attendant air and water

pollution.

5. Remove, segregate, and respread suitable plant growth material as required by the
commission within the permit area. The commission may require the permitiee to
segregate suitablé plant growth material in two or more soif layers. The commission shall
determine the soil layer or layers to be removed based upon the quality and quantity of
suitable plant growth material inventoried by the scil survey required in subdivision t of
subsection 1 of section 38-14.1-14, Based on the soil survey, the commission shali also
determine whether other suitable strata are necessary to meet revegetation requirements. .
If other strata can be shown to be suitable and necessary to meet revegetation
requirements, the commission may require the permittee to determine the areal extent of
other suitable strata within the proposed permit area, and to remove, segregate, protect,
and respread such material. If the suitable plant growth material or other suitable strata
cannot be replaced on an approved graded area within a time short encugh to avoid
deterioration of such material, the permittee shall stockpile and stabilize such materials by
establishing a successful cover of quick growing plants or by other means thereafter so
that the suitable plant growth material or other suitable strata will be protected from wind
and water erosion and will remain free from any contamination by toxic material. In the
interest of achieving the maximum reclamation provided for in this chapter, the permittee |
may, or at the discretion of the commission shall, utiize such soil amendments as
described in subsection 27 of section 38-14.1-02,
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For all prime farmlands as identified in paragraph 3 of subdivision a of subsection 2 of
section 38-14.1-14 to be mined and reclaimed, the permittee shall, at a minimum, be

required to:

a. Segregate the A horizon of the natural soi! or a combination of the A horizon materials
and other available suitable plant growth materials that will create a final soil having a
productive capacity equal to or greater than that which existed prior to mining; and if
not utilized immediately, stockpile this material and provide needed protection from
wind and water erosion or contamination;

b. Segregate the B horizon of the natural soil, or underlying C horizons or other strata, or
a combination of such horizons or other strata that are shown to be physically and
chemically suitable for plant growth and that can be shown to be equally or more
favorable for plant growth than the B horizon, in sufficient quantities to create in the
regraded final soil a root zone of comparable depth and quality to that which existed
in the natural soil. If not utilized immediately, such material must be stockpiled and
provided needed protection from wind and water erosion or contamination;

c. Replace the material described in subdivision b with proper compaction and uniform
depth as determined by the commission over the regraded spoil material; and

d. Redistribute in a uniform manner as determined by the commission the surface soil
described in subdivision a.

Create, if authorized in the approved mining and reclamation plan and permit, as part of
reclamation activities, permanent water impoundments in accordance with the
requirements of the state engineer pursuant to other applicable state law and all of the

following standards:
a. The size of the impoundment will be adequate for its intended purposes.

b. The impoundment dam construction will be designed to achieve necessary stability
with an adequate margin of safety compatible with the requirements of applicable

state law.

c. The quality of impounded water will be suitable on a permanent basis for its intended
use and discharges from the impoundment will not exceed the quality limitations
imposed by the North Dakota pollutant discharge elimination system or degrade the
water quality below water quality standards established pursuant to this chapter,

whichever is more stringent.
d. The level of water will be reasonably stable.

e. Final grading will provide adequate safety and access for maintenance and proposed
water users. .

f.  Such water impoundments will not resuit in the diminution of the quality or quantity of
water utilized by adjacent or surrounding landowners for agricultural, industiial,
recreational, or domestic uses.

Minimize the disturbances to the prevailing hydrclogic balance at the minesite and in
associated offsite areas and to the guality and quantity of water in surface and ground
water systems both during and after surface coal mining operations and during reclamation

by:
‘a. Avoiding toxic mine drainage by such measures as, but not fimited to:

(1)  Preventing water from coming in contact with, or removing water from, toxic
producing deposits.

(2) Treating drainage to reduce toxic content which adversely affects downstream
water upon being released to watercourses. ‘;
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10.

11.

12.

13.

(3) Casing, sealing, or otherwise managing boreholes and wells to keep toxic
drainage from entering ground and surface waters.

b. Conducting surface coal mining operations so as to prevent, to the extent possible
using the best technology currently available, additional contribution of suspended
solids to streamflow, or runcff outside the permit area, but in no event may °
contributions be in excess of requirements set by applicable state law.

c. Constructing any siltation structures pursuant to subdivision b prior to commencement
of surface coal mining operations, such structures to be certified by a registered
professional engineer to be constructed as designed and as approved in the

reclamation plan.

d. Cleaning out and removing temporary settling ponds or other siltation structures from
drainways after disturbed areas are revegetated and stabilized, and depositing the silt
and debris at a site and in a manner approved by the commission.

e. Restoring recharge capacity of the mined area to approximate premining conditions to
the extent possible using the best technology currently available.

f.  Avoiding natural channel deepening or enlargement in operations requiring the
discharge of water from mines.

g. Preserving throughout the surface coal mining and reclamation process the essential
hydrologic functions of alluvial valley floors.

h.  Such other actions as the commission may prescribe.

Make such repairs, alterations, or construction as necessary to ensure the delivery of that
guality and gquantity of water available prior to mining to a surface owner whose supply of
water for domestic, agricultural, industrial, or other legitimate use has been disrupted or
diminished in guality or guantity by the surface coal mining operation. Such repairs,
alterations, or construction must be considered to be part of reclamation and must be
made at no cost to the surface owner. Nothing in this chapter may be construed as
affecting in any way the right of any person to enforce or protect, under applicable law, his
interest in water resources affected by a surface coal mining operation.

Remove or bury all debris and other similar material resulting from the operation and bury
all mine wastes and coal processing wastes unless the commission approves the surface
disposal of such wastes. If the commission approves the surface disposal of such wastes,
the permittee shall stabilize all waste piles in designated areas through construction in
compacted layers, including the use of incombustible and impervious materials if
necessary, to assure that the final contour of the waste pile will be compatible with natural
surroundings and that the site can and will be stabilized and revegetated according to the

provisions of this chapter.

Refrain from surface coal mining within five hundred feet [152.4 meters] of underground
mines in order to prevent breakthroughs; provided, that the commission shall allow a .
permittee to mine near, through, or partially through an underground mine if such
operations will result in improved resource recovery, abatement of water pollution, or
elimination of hazards to the health and safety of the public.

Ensure that all debris, toxic materials, or materials constituting a fire hazard are treated or
buried and compacted or otherwise disposed of in a manner designed to prevent
contamination of ground or surface waters and that contingency plans are developed to
prevent sustained combustion. If a fire hazard exists, the commission has the authority to
require the permittee to take such actions as are necessary to abate the hazard, both
inside and outside the permit area.

Ensure that explosives are used only in accordance with existing state law and the
regulations promutgated by the commission, which must include provisions to:
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14.

15.

16.

17.

18.

a. Provide adequate advance written notice to local governments and residents who
might be affected by the use of such explosives by the publication of the planned
blasting schedule in a newspaper of general circulation in the locality, by mailing a
copy of the proposed blasting schedule to every resident living within one-half mile
[804.67 meters] of the proposed bflasting site, and by providing daily notice to
residents in such areas prior to any blasting.

b. Maintain for a period of at least three years and make available for public inspection
upon request a fog detailing the location of the biasts, the patiern and depth of the drilt
holes, the amount of explosives used per hole, and the order and length of delay in

the blasts.

c. Limit the type of explosives and detonating equipment, the size, the timing, and the
frequency of blasts based upon the physical conditions of the site so as to prevent:

(1)  Injury to persons.
(2) Damage to public and private property outside the permit area.

(3) Change in the course, channel, or availability of ground or surface water
outside the permit area.

d. Require that all blasting operations be conducted by trained and competent persons
as certified by the commission.

e. Provide that upon the request of a resident or owner of a manmade dwelling or
structure within one mile [1.61 kilometers] of any portion of the permitted area the
permittee shall conduct a preblasting survey of such structures and submit the survey
to the commission and a copy to the resident or owner making the request. The area
of the survey must be decided by the commission and must include such provisions
as the commission may promulgate.

Ensure that all reclamation efforts proceed in an environmentally sound manner and as
contemporaneously as practicable with the surface coal mining operations, provided that
all reclamation through the initial planting on any iand within the permit area must be
completed by the operator no later than three years from completion of surface coal mining
operations on such lands, unless otherwise prescribed by the commission.

Ensure that the construction, maintenance, and postmining conditions of haul roads and
access roads into and across the site of operations will control or prevent erosion and
siltation, pollution of water, damage to fish or wildlife or their habitat, or public or private

property.

Refrain from the construction of haul roads and access roads up a streambed or drainage
channel or in such proximity to such channel so as to seriously alter the normal flow of

water.

Restore lands affected by the surface coal mining operation which have been designated
for postmining agricultural purposes to the level of productivity equal to or greater, under ~
equivalent management practices, than nonmined agricultural lands of similar soil types in
the surrounding area. For those lands which are to be rehabilitated to native grassiands, a
diverse, effective, and permanent vegetative cover must be established of the same
seasonal variety native to the area to be affected and capable of self-regeneration, plant
succession, and at least equal in extent of cover and productivity to the natural vegetation
of the area. The level of productivity and cover attained on disturbed {ands within the
permit area must be demonstrated by the permittee using comparisons with similar lands
in the surrounding area having equivalent historical management practices and that are
undisturbed by mining, or comparable disruptive activities.

Assume the responsibility for successful revegetation, as required by subsection 17, for a
period of ten full years after the last year of augmented seeding, fertilizing, irrigation, or
other work, provided that, when the commission approves a long-term intensive
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19,

20.

21.

agricultural postmining land use, the ten-year period of responsibility for revegetation
commences at the date of initial planting. For the purposes of this subsection, "augmented
seeding, fertilizing, irrigation, or other work" does not include normal conservation
practices recognized locally as good management for the postmining land use.

Place all spoil material from the initial pit or other excess spoil material resulting from
surface coal mining and reclamation activities in such a manner that all of the following

requirements are met:

a. Spoil is transported and placed in a controlled manner in position for concurrent
compaction and in such a way so as to assure mass stability and to prevent mass

movemsent.
b. The areas of disposal are within the bonded permit areas.

c. Appropriate surface and internal drainage systems and diversion ditches are vsed so
as to minimize spoil erosion and movement.

d. The disposal area does not contain springs, natural watercourses, or wet weather
seeps unless lateral drains are constructed from the wet areas to the main
underdrains in such a manner that filtration of the water into the spoil pile will be

prevented.

e. If placed on a slope, the spoil is placed upon the most moderate slope among those
upon which, in the judgment of the commission, the spoil could be placed in
compliance with all the requirements of this chapter.

f.  The final configuration is compatible with the natural drainage pattern and
surroundings and suitable for intended uses.

g. Design of the spoil disposal area is certified by a registered professional engineer in
conformance with professional standards.

h.  All other provisions of this chapter are met.

Meet such other criteria as are necessary to achieve reclamation in accordance with the
purposes of this chapter, taking into consideration the physical, climatolegical, and other
characteristics of the site.

To the extent possible using the best technology currently available, minimize disturbances
and adverse impacts of the surface coal mining operation on fish, wildlife, and related
environmental values, and achieve enhancement of such resources where practicable.

38-14.1-25. Prohibited mining practices.

1.

No permittee may use any coal mine waste piles consisting of mine wastes, tailings, coal
processing wastes, or other liquid or solid wastes either temporarily or permanently as

dams or embankments unless approved by the commission, after consultation with the

state engineer.

No permittee may locate any part of the surface coal mining and reclamation operations or
deposit overburden, debris, or waste materials outside the permit area for which bond has
been posted, except as provided in subsection 24 of section 38-14.1-03.

No permittee may deposit overburden, debris, or waste materials in such a way that

normal erosion or slides brought about by natural causes will permit the same to go
beyond or outside the permit area for which bond has been posted.

38-14.1: 9
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CHAPTER 43-07
CONTRACTORS

43-07-01. Definitions. In this chapter, unless the coniext or subject matter otherwise

requires;

1.

5.

"Contractor" means any person engaged in the business of construction, repair,
alteration, dismantling, or demdlition of bridges, highways, roads, streets, buildings,
airports, dams, drainage or irrigation ditches, sewers, water or gas mains, water
filters, tanks, lowers, oil, gas, or water pipelines, and every other type of structure,
project, development, or improvement coming within the definition of real or personal
property, including the construction, alteration, or repair of property to be held either
for sale or rental, and shall include subcontractor, public contractor, and nonresident
contractor.

"Nonresident contractor® means any contractor who has not an established and
maintained place of business within this state, or who has not made reports to North
Dakota warkforce safety and insurance within the previous year of employees within
this state, and who has not made contributions to the North Dakota worlkdforce safety
and insurance fund accordingly, or who, during a like period has not made an
income tax return in this state.

“Person" includes any individual, firm, coparinership, association, corporation,
iimited liability company, or other group or combination thereof acting as a unit, and
the plural as well as the singular number, unless the intent to give a more limited
meaning is disclosed clearly by the context thereol.

"Public contract" means a contract with the state of North Dakota or any board,
commission, or department thereof, or with any board of county commissioners, or
with any city council or board of city commissioners, board of township supervisors,
school board, or with any state or municipal agency, or with any other public board,
body, commission, or agency authorized to let or award contracts for the
construction or reconstruction of public work when the contract cost, value, or price
exceeds the sum of two thousand dollars and includes subcontracts undertaken to
perform work covered by the original contract or any part thereof when the contract
cost, value, or price of the work included in such subcontract exceeds the sum of
two thousand dollars

"Registrar’ means the secretary of state of the slale of North Dakota.

43-07-02. License required. A person may not engage in the business nor act in the
capacity of a contractor within this state when the cost, value, or price per job exceeds the sum of
two thousand dollars nor may that person maintain any claim, action, suit, or proceeding in any
court of this state related to the person's business or capacity as a contractor without first having
a license as provided in this chapter.

43-07-03. Registrar designated. The secrelary of state as registrar has authority to
employ such assistance and procure such records, supplies, and equipment as may be
necessary to carry out the provisions of this chapter.

43-07-04. License - How obtained - Failure to grant - Revocation.

1.

To obtain a license under this chapter, an applicant who is eighteen years of age or
older shall submit, on forms the registrar prescribes, an application under oath
containing a statement of the applicant's experience and qualifications as a
contractor. A copy of a certificate of lability insurance must be filed with the
application and the contractor shall submit a statement from North Dakota workforce
safety and insurance that the contractor has secured workforce safety and insurance
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coverage satisfactory to workforce safety and insurance, |f the registrar deems it
appropriate or necessary, the registrar may also require any other information to
assist the registrar in determining the applicant's fitness to act in the capacity of a
contractor, including, at the expense of the applicant, criminal history record
information of the applicant or the officers, members, or partners of the applicant
which is held or maintained by the bureau of criminal investigation ot a similar entity
in another state. The application must contain a statement that the applicant desires
the issuance of a license under this chapter and must specify the class of license
sought.

2. The registrar may refuse to grant a license if the registrar determines the application
contains false, misleading, or incomplete information; the applicant fails or refuses to
authorize or pay for criminal history information requested by the registrar; or as
otherwise provided in sections 12.1-33-02.1 and 43-07-04.1. The registrar shall
notify the applicant in writing if the registrar does not grant the license and shall
provide the applicant an opportunity to respond to or cure the defect in the
application for a period of ten days from the date of the written notification. An
applicant aggrieved by a decision of the registrar not to grant the license may appeal
the decision to the district court of the applicant's county of residence or Butleigh
County.

3. No sooner than twenty days after sending written notice to a contractor at the
contractor's last-known address, the registrar shall classify as not in good standing
the license of any contractor who fails to:

a.  Maintain liability insurance coverage required by this section or by section
43-07-10;

b. File, renew, or properly amend any fictittous name certificate required by
chapter 45-11;

¢c. Maintain an active status of a corporation or registration as a foreign
corporation;

d. Maintain an active status of a limited liability company or registration as a
foreign imited liability company,

e. File or renew a trade name registration as required by chapter 47-25;

f.  Maintain a limited liability partnership registration or foreign limited liability
partnership registration as required by chapter 45-22; or

g. Maintain a limited partnership certificate of limited partnership or forelgn fimited
partnership certificate of authority.

4. Any contractor who has been notified by the registrar that the contractor's I|cense is
not in good standing shall cease soliciting or entering new contract projects. If the
contractor fails to correct the deficiency specified in the notice by evidence
satisfactory to the registrar within thity days of the date of the notice or if the
contractor solicits or enters new contract projects while the contractor’s license is not
in good standing, the registrar shall use the procedures of chapter 28-32 to revoke
the license of the contractaor.

43-07-04.1. Conviction not bar to licensure - Exceptions. Conviction of an ofiense
does not disqualify a person from licensure under this chapter uniess the secretary of state
determines that the offense has a direct bearing upon a person's ability to serve the public as a
contractor or that, following conviction of any offense, the person is not sufficiently rehabilitated
under section 12.1-33-02.1.
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43-07-05. Classes of licenses. Four classes of licenses must be Issued under this
chapter, which must be designated as class A, B, C, and D licenses. The holders of such
licenses are entitled to engage in the contracting business within this state subject to the
following limitations:

1.  The holder of a class A license is subject to no limitation as to the value of any single
contract project.

2. The holder of a class B license is not entitled to engage in the construction of any
single contract project of a value in excess of two hundred fifty thousand doliars.

3. The holder of a class C license is not entitled to engage in the construction of any
single contract project of a value in excess of one hundred twenty thousand dollars.

4. The holder of a class D license is not entitied to engage in the construction of any
single contract project of a value in excess of fifty thousand dollars.

43-07-06. Administrative and governing bodies may impose requirements. Any
administrative body or governing body, agency, or commission having power to enter into public
contracts may impose reasonable requirements and conditions as conditions precedent to the
awarding of a contract for the construction or reconstruction of public works in addition to the
requirements imposed by this chapter.

43-07-07. License fees. At the time of making application for a license as described and
required in this chapter, the applicant shall pay to the registrar the following fees:

1. For aclass A license, the sum of three hundred dollars.

2.  For a class B license, the sum of two hundred doflars.

3. Foraclass C license, the sum of one hundred fifty dollars.
4, For aclass D license, the sum of fifty dollars.

All moneys collected by the registrar under this chapter must be deposited by the registrar with
the state treasurer, who shall credit them to the general fund of the state.

43-07-08. Exceplions. This chapter does not apply to:

1. Any authorized representative or representatives of the United States government,
the state of North Dakota, or any county, municipality, irrigation district, reclamation
district, or other political corporation.

2. Any person who furnishes any fabricated or finished product, material, or article of
merchandise which is not incorporated into or attached to real property by such
person so as to become affixed thereto.

43-07-09. Duty of registrar - Expiration of license. Within fifteen days from the date of
application, the registrar may investigale and determine each applicant's fitness to act in the
capacity of contractor as defined in this chapter, and no license may be issued to such applicant
until the registrar receives all documentation necessary to obtain a license and the appropriate
fee. The license issued on an original application entitles the licensee to act as a contractor
within this state, subject to the limitations of such license, until the expiration of the then current
fiscal year ending March first, except that an initial license issued to a licensee in January or
February is valid until March first of the subsequent year.

43-07-09.1. Name changes. Not later than ten days after the date of a change in a

contractor's name, the licensee must notify the registrar of the name change on a form provided
by the registrar. A name change must be accompanied by a ten dollar fee. A licensee may not
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change its name if the change is associated with a change in the legal status other than a
change in marital status. A corporation, limited liability company, limited liability partnership, or
limited partnership registered with the secretary of siate is not subject to this section,

43-07-10. Renewal of license - Grounds for nonrenewal - Time requirements -
Invalidity of license for failure to renew.

1.

Any license issued under this chapter may be renewed for each successive fiscal
year by obtaining from the registrar a certificate of renewal. To obtain a certificate of
renewal, the licensee shall file with the registrar an applicaticn, which includes a
listing of each project, contract, or subcontract completed by the licensee during the
preceding calendar year in this state over the amount of twenty-five thousand
dollars, the nature of the work of each project, contract, or subcontract, and, if a
performance bond was required, the name and address of the person who issued
the bond. The registrar shall within a reasonable time forward a copy of the list to
the state tax commissioner. The applicant shall include with the application a copy
of a certificate of liability insurance unless the registrar has a current valid certificate
of insurance on file, and a certification that the applicant has submiited ali payroll
taxes, including North Dakota income tax, workforce safety and insurance
premiums, and unemployment insurance premiums due at the time of renewal,
which documents need not be notarized.

The registrar may refuse to renew a license if the registrar determines the
application contains false, misleading, or incomplete information or if the contractor's
license is not in good standing for any of the reasons listed in subsection 3 of section
43-07-04. The registrar shall notify the applicant in wiiting if the registrar does not
grant the license and shall provide the applicant an opportunity to respond to or cure
the defect in the application for a petiod of ten days from the date of the written
notification. An appiicant aggrieved by a decision of the registrar not to grant the
license may appeal the decision to the district court of the applicant's county of
residence or Burleigh County.

The application for a certificate of renewal must be made to the registrar on or
before the first day of March of each year. At the time of filing the application for a
certificate of renewal, the applicant shall pay to the registrar a renewal fee equal to
twenty percent of the license fee established in section 43-07-07. If any contractor
applies for a renewal under a class different from the license previously issued, the
new class license may be issued upon the payment of the fee required for the
issuance of the license of the class applied for. f any contractor fails to file an
application for a certificate of renewal by the March first deadline, the contractor's
license is not in good standing and the contractor must be deemed to be unlicensed
within the meaning of sections 43-07-02 and 43-07-18. Within sixty days after
March first, the contractor must be notified by mail that the contractor's license is not
in good standing. The contractor then has until June first to- renew by paying a
penalty fee of seventy-five percent of the renewal fee, filing an application for a
certificate of renewal, and paying the renewal fee. A contractor who applies for a
certificate of renewal before or within ninety days of the filing deadiine is not subject
to the investigation authorized in section 43-07-09. After the June first deadline any
licenses not renewed are revoked. Any application for a certificate of renewal must
be fully completed within sixty days of the date the application is received by the
registrar or the registrar shali return the application to the contractor who then is
subject to section 43-07-09. The registrar may destroy all renewals provided for in
this section after they have been on file for six years.

43-07-11, Contractor's bond - Requirements. Repealed by S.L. 1995, ch, 397, § 9.

43-07-11.1. Contracts with state.
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1. No contractor, resident or nonresident, is eligible to enter inio a public contract with
any department of the state of North Dakota, nor any political or governmental
subdivision of the state unti! satisfactory showing is made that said contractor has
paid all delinquent income, sales or use taxes, if any, owed to the state pursuant to
the provisions of the income, sales or use tax laws, and which have been assessed
either by the filing of an income or sales and use tax return by the contractor, or by
an assessment of additional income, sales or use taxes against the contractor by the
commissioner that has become finally and irrevocably fixed, before the date that the
contract was executed by the parlies thereto. "Contractor" and "public contract"
have the same definition for purposes of this section as in chapter 43-07 relating to
issuance of licenses to contractors.

2. A cerificate from and by the tax commissioner shall satisfy the requirement of
subsection 1. Upon failure to file such a certificate, such department or political or
governmental subdivision shall refuse to execute said public contract.

3. The provisions of this section apply only to contracts executed after July 1, 1965.

43-07-12. Bids to show license issued. All bids and proposals for the construction of
any public contract project subject to the provisions of this chapter must contain a copy of the
license or cerificate of renewal thereof issued by the secretary of state enclosed in the required
bid bond envelope. No contract may be awarded to any contractor uniess the contractor is the
holder of a license in the class within which the value of the project falls as hereinbefore
provided. A contractor must be the holder of a license at least ten days prior to the date set for
receiving bids, to be a qualified bidder. A bid submitted without this information properly
enclosed in the bid bond envelope may not be read nor considered and must be returned to the
bidder. This section does not apply to bids submitted:

1. To the department of transporation;

2. For use of municipal, rural, and industrial water supply funds authorized by Public
Law No. 99-294 [100 Stat. 418];

3. To the public service commission; or

4. For use of federal aid highway funds authorized by Public Law No. 85-767 [72 Stat.
885; 23 U.S.C. 101 et seq.}.

43-07-13. Records and certified copies thereof. The registrar shali maintain in the
registrar's office, open to public ingpection during office hours, a complete indexed record of all
applications, licenses, certificates of renewal, revocations, and other information maintained on
contractors. The registrar may dispose of an inactive contractor file after two years if no attempts
have been made to apply for a new license or renew the license. Disposal of the license will
proceed according to the provisions of chapter 54-46. Before disposal and upon request, the
registrar shall furnish a certified copy of any information maintained upon receipt of the sum of
ten dollars. Such cerlified copy must be received in all courts and elsewhere as prima facie
evidence of the facts stated therein.

43-07-14. Complaint for license revocation - Consumer fraud action.

1.  Any person may file a duly verified complaint with the registrar charging that the
licensee is guilty of any of the following acts or omissions:

a. Abandonment of any contract without legal excuse afier a deposit of money or

other consideration has been provided to the licensee. A rebuttable
presumption of abandonment arises if:
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{1} A contractor fails substanijally to commence any work agreed upon,
unless the failure is due to circumstances beyond the control of the
contractor:

(a)  Within sixty days of a starting daie agreed upon in writing; or

(b)  Within ninety days of the contract date if no starting date is agreed
upeon in writing; or

(2) A contractor fails o complete any work agreed upon in wiiting within
ninety days of a completion date agreed upon in writing, or within one
hundred eighty days of the contract date if no completion date is agreed
upon in writing, unless the failure is due to circumstances beyond the
control of the contractor.

b. Diversion of funds or property received under express agreement for the
prosecution or completion of a specific contract under this chapter, or for a
specified purpose in the prosecution or completion of any contract, and their
application or use for any other coniract obligation or purpose to defraud or
deceive creditors or the owner

c. Engaging in any fraudulent or deceptive acts or practices or misrepresentation
as a contractor in consequence of which one or more persons is injured in a
total amount exceeding three thousand dofiars.

d. The making of any false or misleading statement in any application for a license
or renewal or by violating this chapter or being convicted of an offense the
registrar determines has a direct bearing on the applicant’s or licensee's ability
to serve the public as a contractor as set out in section 12.1-33-02.1.

e. Engaging in work without any trade or professional license as required for the
work pursuant to local, state, or federal law,

f.  Failure to refund fully the contracting party's advance payment if a rebuttable
presumption of abandonment has arisen and the contracting party has made a
request to the licensee for a refund.

2. The complaint must be on a form approved by the registrar and must set forth
sufficient facts upon which a reascnable individual could conclude that any of the
acts or omissions in subsection 1 has been committed.

3.  Any act or omission under this section may also constitute grounds for the attorney
general to bring an action under chapter 51-15 against the licensee or any
unlicensed person engaging in the business or acting in the capacity of a contractor
in violation of section 43-07-02 and subjects the licensee or any such unlicensed
person to all provisions, procedures, remedies, and penalties provided for in chapter
51-15.

43-07-15. Revocation or suspension of license - Restitution - Civil penalties -
Appeat - Procedure. The registrar shall review each complaint filed under section 43-07-14. |f
the registrar determines a written compilaint filed under section 43-07-14 provides sufficient facts
upon which a reasonable person could conclude that one or more of the acts or omissions set
forth in section 43-07-14 has been committed, the registrar may initiate an adjudicative
proceeding in accordance with chapter 28-32. If, after an adjudicative proceeding or as part of an
informal disposition under chapter 28-32, the registrar determines that the licensee is guilty of an
act or omission charged or if the licensee admits guilt to an act or omission charged, the registrar
may suspend or revoke the contractor's license, order a civil penalty of not more than one
thousand dotlars, order restitution in an amount riot more than five thousand dollars, or impose
some lesser sanction or remedy. The registrar may suspend the contractor's license for a period
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of not more than sixty months. The registrar may not renew, reinstate, or issue a new license
until the licensee has paid any civil penalty or restitution imposed under this section. The
registrar may bring an action in district court to recover restitution or penalties under this section.
A contractor aggrieved by a decision of the registrar in revoking or suspending the contractor's
license or ordering restitution or penalties may appeal the decision to the district courl of that
person's county of residence or Burleigh County. Any licensee may not obtain a license under
any narne during the period of revocation or suspension. A "ficensee" whose license is revoked
or suspended includes any officer, director, agent, member, or employee of the licensee. The
provisions of chapter 28-32 govern any appeal and proceedings hereunder.

43-07-16. Cancellation of license - Appeal. Repealed by S L. 1963, ch. 304, § 16.

43-07-17. Revocation of license - Relicensing. A licensee whose license has been
revoked may not be relicensed for a period of up to five years.

43-07-18. Penalty. Any person acting in the capacity of a contractor without a license is
guitty of a class A misdemeanor. Whether a person is subjected to criminal prosecution under
this section, and in addition to the license fee that may be assessed when the person applies for
a license, the person may be assessed a civil penalty by the registrar, following written notice to
the person of an intent to assess the penalty, in an amount not to exceed three times the amount
set forth in section 43-07-07. Any civil penalty must be assessed and collected before a person
is issued a license. The assessment of a civil penaity may be appealed in the same manner as
appeals under section 43-07-04, but only on the basis that the registrar's administrative
determination that the person acted as a contractor when not licensed as a contractor was clearly
erroneous.

43-07-19. Nonresident contractors - Agent for service of process. Every applicant
for a contractor’s license who is not a resident of the state of North Dakota, by signing and filing
the application, appoints the secretary of state as the applicant's true and lawful agent upon
whormn may be served ali lawful process in any action or proceeding against such nonresident
contractor. Such appointment in writing is evidence of the contractor's consent that any such
process against the contractor which is so served upon the secretary of state shall be of the
same legal force and effect as if served upon the contractor personally within this state.
Registered foreign corporations entitled to do business in this state according to chapter 10-19.1,
registered foreign limited liability companies entitled to do business in the state according to
chapter 10-32, foreign limited liability parinerships entitled to do business in the state according
to chapter 45-22, and foreign fimited partnerships entitled to do business in the state according to
chapter 45-10.2 and having a current registered agent and registered address on file in the
secrelary of state's office need not appoint the secretary of state as agent for service of process
under this section. Within ten days after service of the summons upon the secretary of state,
notice of such service with the summons and complaint in the action shall be sent to the
defendant contractor at the defendant contractor's last-known address by registered or cerlified
mail with return receipt requested and proof of such mailing shail be attached to the summons.
The secretary of state shall keep a record of all process served upon the secretary of state under
this section, showing the day and hour of service. Whenever service of process was made under
this section, the cour, before entering a default judgment, or at any stage of the proceeding, may
order such continuance as may be necessary to afford the defendant contractor reasonable
opportunity to defend any action pending against the defendant contractor.

43-07-20. Employment preference in contract. In all contracts, except those which
involve federal-aid funds and when a preference or discrimination would be contrary to a federal
law or reguiation, hereatfter let for state, county, city, school district, or township construction,
repair, or maintenance work under any laws of this siate, there shall be inserted a provision by
which the contractor must give preference to the employment of bona fide North Dakota
residents, as determined by section 54-01-26, with preference given first to honorably discharged
disabled veterans and veterans of the armed forces of the United States, as defined in section
37-19.1-01, who are deemed to be qualified in the performance of that work. The preference
shali not apply to engineering, superintendence, management, or office or clerical work.
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No contract shali be let to any person, firm, association, cooperative, corporation, or
limited liability company refusing to execute an agreement containing the aforementioned
provisions.

43-07-21. Penalty - Injunction proceedings. Any person violating any provisions of
section 43-07-20 is guilty of a class B misdemeanor. A repeated violation constitutes legal
grounds for a court, on proper application by the labor commissioner, to grant an injunction
without requiring the posting of a bond or undertaking.

43-07-22. Enforcement responsibility. The labor commissioner has the primary
responsibility of enforcing sections 43-07-20 and 43-07-21 and may make reciprocal agreements
or arrangements with any other state or territory exempting the application of sections 43-07-20
through 43-07-22, and may examine records of employment relative to public contracts for such
purposes. However, any person being adversely affected because of noncompliance with
section 43-07-20 may also institute an appropriate civil action, and any petson having knowledge
of a violation may file a criminal complaint with the proper official.

43-07-23. Allowable retention of estimates - interest on retainage. Contracts eniered
between persons for the performance of work to be done by a contractor, except those contracts
subject to section 40-22-37 or 48-01.2-13, or contracts governed by federal statutes or
regulations which require other provisions with respect to retention, are subject to a maximum
retention on amounts due under the contract as follows: retention of ten percent of each
estimate presented is allowable until such time as the project is fifty percent complete, with no
further retainage on estimates during the continuance of the contract. If the owner, governing
board, or authorized committee invests the retained estimate funds, the interest earned on those
retained funds is payable at the time of final payment on the contract to the contractor on whose
account the moneys were held.

43-07-24. Duty to supply license number when applying for building permit -
Display of number. When applying for a building permit, a contractor shall supply the permit
issuing official that contractor's license number. That official shall enter those numbers on the
permit. A person performing general contractor's work on that person's own property, even if
exempt from the licensing requirements of this chapter, shall, when applying for a building permit,
supply the building permit issuing official the ficense number, as soon as available, of each
subcontractor engaged on the project and doing work covered by the permit. That official shall
enter each number so supplied hefore inspection of the work.

43-07-25. Licensed contractors' list. On request, the registrar shall provide city and
county enforcement officials with a list of contractors licensed under this chapter. The registrar
shall also provide similar information to persons governed by section 43-07-24. Whenever the
registrar obtains information on the activities of a contractor doing business in this state of which
officials of workforce safety and insurance, job service Morth Dakota, or tax commissioner may
be unaware and that may be relevant to the duties of those ofiicials, the registrar shall provide
any relevant information to those officials for the purpose of administering their duties.

43-07-26. Warranty repairs - Required notice. Before undertaking any repair, other

than emergency repair, or instituting any action for breach of warranty in the construction of a
one-family or two-family dwelfing, of an improvement with a value exceeding two thousand
dollars to a dweliing, the purchaser or owner shall give the contractor written notice by mail,
within six months after knowledge of the defect, advising the contractor of any defect and giving
the contractor a reasonable time to comply with this section. Within a reasonable time after
receiving the notice, the contractor shall inspect the defect and provide a response to the
purchaser or owner, and, if appropriate, remedy the defect within a reasonable time thereafter.
The contractor shall provide the purchaser or owner written notice of the requirements of this
section at the time of closing for the property or, in the case of an improvement, at the time of
completion of the improvement. For the purposes of this section, "reasonable time” means
within thirty business days after the notice is mailed aor any shorter period of time as may be
appropriate under the circumstances.
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CHAPTER 43-35
STATE BOARD OF WATER WELL CONTRACTORS

43-35-01, Declaration of policy. The business or activity of constructing water wells is
declared o be an industry affecting the public welfare, health, and safety of all the people of
North Dakota and requires the exercise of the sovereign powers of the state for a public purpose,
and it hereby is declared necessary that a state board of water well contractors be established,
which in the exercise of its powers must be deemed to be an administrative agency within the
purview of chapter 28-32.

43-35-02. Definitions. As used in this chapter, unless the context or subject matter
otherwise requires:

1.  "Board" means the North Dakota board of water well contractors.

2.  "Constructing® a well includes boring, digging, drilling, or excavating and installing
casings, well screens, and other appurtenances.

3. "Drilling" means making any opening in the earth's surface by drilling, boring, or
otherwise, and includes inserting any object into any part of the earth's surface for
the purpose of obtaining an underground water supply except drainage liles or
similar devices designed primarily to improve land by removing excess water.

4. "Water well contractor" means any person who is certified to conduct the business of
well drilling under the provisions of this chapter.

5. "Well" means any artificial opening or artificially altered natural opening, however
made, by which ground water is sought, including test holes drilied for the purpose of
exploration for and development of ground water, or through which ground water
flows under natural pressure or is artificially withdrawn, provided that this definition
does not include a natural spring, stock ponds, or heles drilled for the purpose of
exploration for production of oil, gas, gravel, or other minerals.

43-35-03. State board of water well contractors - Members' appointment -
Qualification. The state board of water well contractors consists of the state engineer and the
state health officer, or their duly authorized designees, two water well contractors appointed by
the governor, one geothermal system driller appointed by the governor, cne water well pump and
pitless unit installer appointed by the governor, and one member appointed at large by the
governar.

43-35-04. Appointive members to qualify - Terms of office - Filling vacancy. Each
appointive member to the board shall qualify by taking the oath of office required of civil officers
and shall hold office for a term of four years or until a successor is appointed and qualified,
except that the initial appointments must be for terms of two and four years, respectively, and
expire on June thirtieth of the respective years. A vacancy on the board must be filled for the
unexpired term in the same manner as was the member whose office is vacant.

43-35-05. Officers - Office. The members of the board shali meet annually on the
second Monday in July at a time and place designated by the president, except that the first
meeting must be held in the office of the state engineer at ten a.m., to select from their number a
president, vice president, and a secretary-treasurer. The secretary-treasurer need not be a
member of the board. Additional board meetings may be provided for in the bylaws or rules and
reguiations adopted by the board.

43-35-06. Secretary-treasurer bond. Promptly upon assuming the office, the
secretary-treasurer shall furnish a bond satisfactory to the board for the faithful performance and
discharge of the secretary-treasurer's duties in an amount determined by the board, the premium
for which is to be paid from board funds.
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43-35-07. Compensation and reimbursement of expenses. Each appointive member
of the board is entitled to receive sixty-two dofiars and fifty cents compensation per day and must
be reimbursed for expenses in the same amounis as provided for in sections 44-08-04 and
54-06-09 while attending board meetings or otherwise engaged in the official business of the
board.

43-35-08. Office, administrative, and technical personnel - Compensation. The
board may employ such office, administrative, and iechnical personnel as it deems necessary
and shall fix their compensation and prescribe their duties. it may retain legal counsel and incur
such other expenses as and when deemed necessary to carry out the provisions of this chapter.

43-35-09, Deposit of fees - Use and appropriation of funds. All fees received by the
treasurer under this chapter must be deposited to the credit of the board in the Bank of North
Dakota and disbursed only on order of the president and secretary-treasurer. Funds collected for
certifying and inspections may be expended in such manner as the board deems necessary to
best carry out the provisions of this chapter. All funds accruing to the credit of the state board of
water well contractors are hereby permanently appropriated to the board for the purpose of this
chapter.

43-35-10. Powers and duties of board. The board has the power and it is its duty:
1. To effectively administer and carry out the provisions of this chapter.

2. To adopt bylaws, rules, and regulations for the conduct of the business affairs of the
board and administration of its functions.

43-35-11. Certificate required. A person, partnership, firm, corporation, or fimited
liability company may not engage in the business of water well contracting or water well pump
and pitless unit installation, monitaring well contracting, or geothermal system drilling unless
certified to do so by the board of water well contractors.

43-35-11.1. Conviction not bar to cenification - Exceptions. Conviction of an offense
does not disqualify a person from certification under this chapter unless the board determines
that the offense has a direct bearing upon a person's ability to serve the public as a water well
contractor, or that, following conviction of any offense, the person is not sufficiently rehabilitated
under section 12.1-33-02.1.

43-35-12. Examination - When held - Notice. The board shall hold meetings at such
times and such places as it shall designate for the purpose of administering an examination to
those persons desiring to become cettified as water well contractors, water well pump and pitiess
unit installers, monitoring well contractors, or geothermal system drillers. The board shali give no
less than ten days' written notice to each applicant of the time and place of such examination.
The board shall develop separate examinations for the certification of water well contractors,
water well- pump and pitless unit installers, monitoring well contractors, and geothermai system-
drillers.

43-35-13. Centificate - How obtained - Fee - Bond.

1.  Any person who takes the examination to become a certified water well contractor
must first complete a minimum of one-year apprenticeship or experience in water
well drilling and construction under the direct supervision of a certified water well
contractor or have completed a career and technical education program of at least
one year in water well construction and shall make application to the board.

2. Any person who takes the examination to become a certified water well pump and
pitless unit instailer must first complete a minimum of one-year apprenticeship ot
expetience in water well pump and pitless unit installation under the direct
supetvision of a certified water well pump and pitiess unit instalier or have completed
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a career and technical education program of at least one year in water well pump
and pitless unit installation.

3. Any person who takes the examination to become a certified monitoring well
contractor must first complete a minimum of one-year apprenticeship or experience
in monitoring well construction under the direct supervision of a certified water well
contractor or a certified monitoring well contractor or have completed a career and
technical education program of at least one year in water well construction or hold a
bachelor's degree in engineering or geology from an approved school and shall
make application to the board.

4. Any person who takes the examination to become a certified geothermal system
driller must first complete either a minimum of one year of apprenticeship under the
direct supervision of a certified geothermal system driller or have a minimum of two
thousand forty installation hours of experience in geothermal system drilling working
under the direct supervision of a cerdified geothermal system driller, or, in the
alternative, must first complete career and technical education relating to geothermal
system drilling lasting at least one school year.

5. A person applying to take a certification examination shall pay to the board treasurer
a nonrefundable examination fee in the amount of ten dollars. If upon examination
the applicant is found to be qualified as a water well contractor, a water well pump
and pitless unit installer, a monitoring well contractor, or a geothermal system driller,
the board shall issue to that person an appropriate certificate upon the applicant's
executing and filing with the board a bond as required in this chapter. The board
may offer a combined examination for certification of a person as a water well
contractor and a water well pump and pitless unit installer and may issue a single
certificate for successful completion of the combined examination. Certificates
issued under this chapter are not transferable.

43-35-14. Bond required. Before receiving a certificate under this chapter, a qualified
applicant shall execute and deposit with the board a surety bond in the amount of two thousand
dollars conditioned for the faithful performance of all water well, monitoring well, pump and
pitless unit, or geothemnal system installation contracts undertaken by the applicant and the strict
compliance with this chapter.

43-35-15. Certification of persons previously engaged in contracting. Upon
application and sworn affidavit and the payment of a registration fee in the amount of twenty
dollars, the board shall issue a certificate, without an examination, to any person who has been
engaged in the business of a water well contractor as an occupation for at least one year prior to
July 1, 1971.

43-35-15.1. Certification of persons engaged in installation of water well pumps
and pitless units prior to certification requirement. Upon application and sworn affidavit and
the payment of a registration fee of not more than fifty dollars, as set by the board, the board
shall issue an appropriate certificate, without examination, to any person who has been engaged
in the business of water well pump and pitless unit installation as an occupation for at least one
year prior to July 1, 1985, if the application is made prior to July 1, 1986. A person certified as a
water well contractor under this chapter before July 1, 1985, is deemed to be properly certified as
a water well pump and pitless unit installer under this chapter subject to the renewal provisions of
section 43-35-17 and is not required to apply for and receive a separate certificate under this
section.

43-35-15.,2. Certification of persons engaged in monitoring well contracting prior to
certification requirement. Upon application and swom affidavit and the payment of a
registration fee of not more than fifty dollars, as set by the board, the board shall issue an
appropriate cerificate, without examination, to any person who has been engaged in the
business of monitoring well contracting as an occupation for at least one year prior to July 1,
1987, if the application is made prior to July 1, 1988. A person cerified as a water well
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contractor under this chapter before July 1, 1987, is deemed to be propetly certified as a
monitoring well contractor under this chapter subject to the renewal provisions of section
43-35-17 and is not required to apply for and receive a separate certificate under this section.

43-35-15.3. Certification of persons engaged in drilling of geothermal systems
before certification requirement. Upon application and sworn affidavit and the payment of a
registration fee of not more than fifty dollars, as set by the board, the board shall issue an
approptiate certificate, without examination, to any person who has been engaged in the
business of geothermal system drilling as an occupation for at least one year before July 1, 2007,
if the application is made before July 1, 2008.

43-35-16, Display of certification. The board shall furnish each certified water well
contractor a decal for each drill rig the confracior owns or leases. Such decal must be displayed
in a conspicuous place on the drill rig.

43-35-17. Renewal of cerificate - Continuing education. A certificate issued under
this chapter is valid for up to one year and expires on the thirty-first day of December in the year
of issuance. The certificate may be renewed by the board upon application. Every two years the
application must include reporting information that the applicant completed six hows of
continuing education during the two-year reporting cycle which meets continuing education
standards adopted by the board. The application must be made before April first in the year
following the certificate's expiration, must be accompanied by a fee in an amount set by the
board not to exceed fifty dollars, and must be accompanied by a bond as provided in section
43-35-14.

43-35-18. Firm engaged in water well work to employ certified water well
contractor - Exception. No person, partnership, association, corporation, or limited liability
company shall engage in the business of constructing a water weli in this state uniess at alf times
a certified water well contractor, who is responsible for the proper construction or alteration
thereof, is in charge; provided, however, that nothing in this chapter shall be construed so as to
prohibit any person, partnership, association, corporation, or limited liability company from
constructing any water well on the person's or entity's own premises for the person’s or entity's
own use,

43-35-18.1. Firm engaged in installation of water well pump and pitless units to
employ certified installer - Exception. No person may engage in the business of instaffing
water weil pumps and pitless units in the state after July 1, 1986, unless a certified instalier, who
is responsible for the proper installation of the pump and pitless unit, is in charge of the
installation. This chapter does not prohibit any person from installing water well pumps and
pitless units on that person's own premises for that person's own use.

43-35-18.2, Firm engaged in monitoring well work to employ certified monitoring
well contractor - Exception. No person may engage in the business of constructing a
‘monitoring well in this state. uniess at-all times.a certified monitoring well contractor, who is

responsible for the proper construction or alteration thereof, is in charge. This section does not... o

prohibit any person from installing monitoring wells on that person’s own premises for that
person's own use.

43-35-18.3. Firm engaged in drilling of geothermal systems to employ certified
drilier - Exception. A person may not engage in the business of drilling geothermal systems in
the state after July 1, 2008, unless a certified driller, who is responsible for the proper drilling of
the geothermal system, is in charge of the drilling. This chapter does not prohibit a person from
drilling geothermal systems on that person's own premises for that person's own use.

43-35-19. Standards for well drilling - Reports required. All construction of water
wells must comply with the rules adoptéd by the state department of health. Within thirty days
after the completion of each well, each water well contractor shall furnish to the board on forms
provided by the board such information as the state department of health shall require, including
a log of formations penetrated, well depth, and casing size and weight. A copy of each report
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must also be furnished to the customer. AH information submitted must remain the property of
the board.

43-35-19.1. Standards for installation of water well pumps and pitless units. All
instaliation of water weli pumps and pitless units must comply with the rules adopted by the state
department of health and the board.

43-35-19.2, Standards for installation of monitoring wells - Reports required. All
monitoring wells constructed must comply with the rules adopted by the siate department of
health and the board. Each monitoring well contractor shall furnish all reports reguired by the
rules of the state department of health or the board,

43-35-19.3. Standards for drilling of geothermal systems. All drilling of geothermal
systems must comply with the rules adopted by the state geologist and the board.

43-35-20. Revocation or suspension of certificate - Grounds for - How reinstated.
The board may suspend or revoke any certificate issued under the provisions of this chapter if
the holder is found guilty by the board of any violation of the rules adopted by the state
department of health or the board after a hearing duly held substantially in conformance with
chapter 28-32. Six months after any cerificate has been revoked, an application may be made
for another certificate in the same manner as a new certificate is obtained.

43-35-21. Cenrtification to nonresidents - Reciprocily. To the extent other slales
providing for the certification of water well contractors, monitoring well contractors, water well
pump and pitless unit installers, or geothermal system drillers provide for similar action, the board
may grani certification to water well contractors, monitoring well coniractors, water well pump
and pitless unit installers, and gecthermal system driliers certified by other states, upon payment
by the applicant of the required fee and the furnishing of a bond as provided by section 43-35-14,
after being furnished with proof that the qualifications of the applicant are equal to the
qualifications of holders of such certificates in this state.

43-35-22. Contracting without certification - Penalty. Any person contracting to drill a
water well or monitoring well, drill a pump or pitless unit, or drill a geothermal system for another
without being certified in accordance with this chapter, or otherwise violating this chapter, is guilty
of an infraction.

43-35-23. Continuing education - Preapproval requirements. Each certificate holder
shall earn at least six hours of board-approved continuing education during svery two-year
reporting cycle to qualify for certificate renewal, except a new certificate holder is not required to
earn continuing education untit the second renewal year following initial certification. Continuing
education coursework may be provided by the national ground water association, the North
Dakota weli drillers association, incorporaied, a board-sponsored workshop, the state department
of health, the state water commission, or by any board-approved course provider. A continuing
education course must be preapproved by the board unless otherwise provided under this
section. A continuing education course provider or a certificate holder shall request preapproval
of continuing education coursework by submitting to the board a course outline, the instructor's
name, the length of the training, and an explanation of how the training relates to the construction
and service of water wells. A certificate holder may request approval of education that was not
preapproved by submilting fo the board verification of attendance, a course outling, and an
explanation of why preapproval was not obtained. The board shall determine on a case-by-case
basis whether to approve education that was not preapproved.
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CHAPTER 44-08
MISCELLANEOUS PROVISIONS

44-08-01. Preference to North Dakota bidders, sellers, and contractors,

1. The office of management and budget, any other state entily, and the governing
body of any political subdivision of the staie in purchasing any goods, merchandise,
supplies, or equipment of any kind, or contracting to build or repair any building,
structure, road, or other real property, shall give preference to bidders, sellers, or
contractors resident in North Dakota. The preference must be equal to the
preference given or required by the state of the nonresident bidder, seiler, or
contractor.

2. A stale entity authorized to accept bids shall give preference to a resident North
Dakota bidder when accepting bids for the provision of professional services,
including research and consulting services. The preference must be equal to the
preference given or required by the state of the nonresident bidder.

3. The office of management and budget, any other state entity, and the governing
body of any political subdivision of the state in specifying or purchasing any goods,
merchandise, supplies, or equipment, may not specify any trademarked or
copyrighted brand or name, nor the product of any one manufacturer, nor any
patented product, apparatus, device, or equipment, when the same will prevent
proper competition, unless bidders also are asked for bids or offers upon other
articles of like nature, utility, and merit. When il is advaniageous that the purchase
be of a particular brand of product or products of a particular manufacturer to the
exclusion of competitive brands or manufacturers, the purchasing board or entity
must document those circumstances and provide written justification for the
proprietary specification or purchase. The purchasing board or entity shall procure
the proprietary product through a competitive process unless the needed product is
available exclusively from one source of supply or other circumstances exist under
which competition can be waived.

44-08-01.1. Bids to be sealed - Designation of time and place for opening -
Preference for tie bids. Notwithstanding any other provisions of the North Dakota Century
Code, the governing bodies of the political subdivisions of the state of North Dakota shall accept
only sealed bids, whenever by law or administrative decision they are required to call for,
advertise, or solicit bids for the purchase of personal property and equipment. Whenever a
political subdivision of this state calls for, advertises, or solicits sealed bids, it shall designate a
time and place for the opening of such bids. If all of the bids are not rejected, the purchase must
be made from the bidder submitting the lowest and best bid meeting or exceeding the
specifications set out in the invitation for bids. In the event that two or more bids contain identical
pricing or receive identical evaluation scores, preference must be given to bids submitted by
North Dakota vendors.

44-08-02. Resident North Dakota bidder, seller, and contractor defined. The term "a
resident North Dakota bidder, seller, or contractor" when used in section 44-08-01, unless the
context thereof clearly provides otherwise, means a bidder, seller, or contractor who has
maintained a bona fide place of business within this state for at least one year prior to the date on
which a contract was awarded.

44-08-03. Traveling expenses - What allowed. No elective or appointive officer,
employee, representative, or agent of this state, or of any of its subdivisions, agencies, bureaus,
boards, or commissions, may willfully make claim upon, or willfully receive, any public funds for
traveling expenses, while engaged upon public business, in an amount in excess of that allowed
by law for such travel. If more than one public officer, employee, representative, or agent travels
in the same car while engaged upon official duty, whether belonging to different departments,
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subdivisions, boards, or commissions or not, no claim may be made for more than one mileage,
such claim to be made by the owner ot lessee of such car.

44-08-04, Expense account - Amount allowed - Verification.

1.

Except as provided in section 44-08-04.1, each elective or appointive officer,
employee, representative, or agent of this state, or of any of its subdivisions,
agencies, bureaus, boards, or commissions, may make claim for meals and lodging
while engaged in the discharge of a public duty away from the claimant's normal
working and living residence for all or any part of any quarter of a day. Claims may
also be made for meals that are included as part of a registration fee for a
conference, seminar, or octher meeting and for meals attended at the request of and
on behalf of the state or any of its subdivisions, agencies, bureaus, boards, or
commissions; however, if a meal is included in a registration fee, the applicable
quarter allowance cannot be claimed for that meal. Claims for meais specifically
included in a registration fee for a conference, seminar, or other meeting must be
allowed even if the city at which the conference, seminar, or meeting is held or the
meal is provided is the claimant's normal working and living residence.
Reimbursement is allowed only for overnight travel or other travel, away from the
normal ptace of employment, for four hours or more. Verification of expenses by
receipt is required only for lodging expenses.

For travel within the state, the following rates for each quarter of any
twenty-four-hour period must be used:

a. First quarter is from six a.m. to twelve noon and the sum must be five dollars.
First quarter reimbursement may not be made if travel began after seven a.m.

b. Second quarter is from tweive noon to six p.m. and the sum must be seven
dollars and fifty cents.

c. Third quarter is from six p.m. to twelve midnight and the sum must be twelve
dofiars and fifty cents.

d. Fourth quarter is from twelve midnight to six a.m. and the sum must be the
actual lodging expenses not to exceed fifty-five dollars plus any additional
applicable state or local taxes. A political subdivision may reimburse an
elective or appointive officer, employee, representative, or agent for actual
lodging expenses.

The allowance for out-of-state meals, within the continental United States, is equal to
the perdiem meals rate in the city for which a claim is made on that day as
established by rule for federal employees by the United States general services
administration and must be allocated twenty percent to the first quarter thirty
percent to the second quarter, and fifty percent to the third quarier.

The allowance for meals in noncontinental United States and overseas nonforeign
areas, including Alaska, Hawaii, and Guam, is equal to the per diem meals rate in
the city for which a claim is made on that day as established by rule for federal
employees established by the United States per diem committee.

The allowance for meals outside the United States is equal to the per diem meals
rate in the city for which a claim is made on that day as established by rule for
federal employees established by the United States department of state,

The allowance for lodging outside the state must be the actual lodging expense.

A department, institution, or agency of this state may set a rate for fravel expenses
outside the state less than those set forth in this section. Verification of any other
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type of expense not prescribed by this section must be as prescribed by the office of
the budget except no receipt may be required for taxi or cab fares of ten dollars or
less. The office of management and budget shall disapprove any claim it
determines to be in error or unlawful or not within the limits of legislative
appropriations.
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CHAPTER 47-01

GENERAL PROVISIONS

47-01-15. Banks and beds of streams - Boundary of ownership. Except when
the grant under which the land is held indicates a different intent, the owner of the
upland, when it borders on a navigable lake or stream, takes to the edge of the lake or
stream at low watermark. All navigable rivers shall remain and be deemed pubiic
highways. In all cases when the opposite banks of any streamn not navigable belong to
different persons, the stream and the hed thereof shall become common to both.
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CHAPTER 47-05
SERVITUDES

47-05-01. Easements attached to other lands. The following iand burdens or servitudes
upon iands may be attached to other land as incidents or appurtenances and then are called

gasements:

1.

10.
11.
12.
13.

14.
15.
16.
17.

N A R R

The right of pasturage.

The right of fishing.

The right of taking game.

The right of way.

The right of taking water, wood, minerals, and other things.
The right of transacting business upon land.

The right of conducting lawful sports upon land.

The right of receiving air, light, or heat from or over, or discharging the same upon or over
land.

The right of receiving water from or discharging the same upon land.

The right of flooding land.

The right of having water flow without diminution or disturbance of any kind.
The right of using a wall as a party wall.

The right of receiving more than natural support from adjacent land or things affixed
thereto. '

The right of having the whole of a division fence maintained by a coterminous owner.
The right of having public conveyances stopped or of stopping the same on land.
The right of a seat in church.

The right of burial.

47-05-02. Servitudes not attached to land. The following land burdens or servitudes vpon
land may be granted and held, though not attached to land:

1.

2
3
4.
5

The right to pasture, and of fishing and taking game.

The right of a seat in church.

The right of burial.

The right of taking rents and tolis.

The right of way.

The right of taking water, wood, minerais, or other things.

A historic easement granted with respect to a state historic site and buildings and

structures thereon, or property listed in the national register of historic places, in
accordance with the provisions of section 55-10-08.
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47-05-02.1. Requirements of easements, servitudes, or nonappurtenant restrictions on
the use of real property. Real property easements, servitudes, or any nonappurtenant restrictions on
the use of real property, which become binding after July 1, 1977, shall be subject to the requirements
of this section. These requirements are deemed a part of any agreement for such interests in real
property whether or not printed in a document of agreement.

1.

The area of land covered by the easement, servitude, or nonappurtenant restriction on the
use of real property shall be properly described and shall set out the area of land covered
by the interest in real property.

The duration of the easement, servitude, or nonappurtenant restriction on the use of real
property must be specifically set out, and in ne case may the duration of any interest in real
property regulated by this section exceed ninety-nine years. The duration of an easement
for a waterfowl production area acquired by the federal government, and consented to by
the governor or the appropriate state agency after July 1, 1985, may not exceed fifty years.
The duration of a wetlands reserve program easement acquired by the federal government
pursuant to the Food, Agriculture, Conservation, and Trade Act of 1920 after July 1, 1991,
may not exceed thirty years.

No increase in the area of real property subject to the easement, servitude, or

nonappurtenant restriction shall be made except by negotiation between the owner of the
easement, servitude, or nonappurtenant restriction and the owner of the servient tenement.

1
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CHAPTER 47-06

REAL ESTATE TITLE BY OCCUPANCY AND ACCESSION

47-06-05. Riparian accretions. Where from natural causes land forms by
imperceptible degrees upon the bank of a river or stream, navigable or not navigable,
either by accumulation of material or by the recession of the stream, such land belongs
to the owner of the bank, subject to any existing right of way over the bank.

47-06-06. Avulsion - Title - Reclamation by original owner - Limitations. If a
river or stream, navigable or not navigable, carries away by sudden violence a
considerable and distinguishable part of a bank and bears it to the opposite bank or to
another part of the same bank, the owner of the part carried away may reclaim it within
a year after the owner of the land to which it has been united takes possession thereof.

47-06-07. Ancient streambed taken by owners of new course as indemnity.
If a stream, navigable or not navigable, forms a new course abandoning its ancient bed,
the owners of the land newly occupied take by way of indemnity the ancient bed
abandoned, each in proportion to the land of which the owner has been deprived.

47-06-08. Islands and relicted lands in navigable streams belong to state.
Islands and accumulations of land formed in the beds of streams which are navigable
belong to the state, if there is no title or prescription to the contrary. The control and
management, including the power to execute surface and mineral leases, of islands,
relictions, and accumulations of land owned by the state of North Dakota in navigable
streams and waters and the beds thereof, must be governed by chapter 61-33.

47-06-09. Islands and relicted land in nonnavigable streams. An island or
accumulation of jand formed in a stream which is not navigable belongs to the owner of
the shore on that side where the island or accumulation is formed, or if not formed on
one side only, to the owners of the shore on the two sides, divided by an imaginary line
drawn through the middle of the river.

47-06-10. Island formed by dividing stream - Title. If a stream, navigable or

not navigable, in forming itself a new arm divides itself and surrounds land befonging to
the owner of the shore and thereby forms an island, the island belongs to such owner.
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CHAPTER 48-01.2
PUBLIC IMPROVEMENT BIDS AND CONTRACTS

48-01.2-01. Definitions. In this chapter, unless the context otherwise requires:

1.

10.

11.

"Agency construction management' means a public improvement delivery method
through which a person provides to a governing body experienced construction
management services, including ideas on constructability, documentation of design
and construction, and coordination of project schedules.

"Architect” means an individual registered as an architect under chapter 43-03.

"Common ownership" means a shared management or ownership interest in two or
more entities.

"Construction” means the process of building, ailtering, repairing, improving, or
demolishing any public struciure or building or other improvement to any public
property. The term does not include the routine operation or maintenance of existing
facilities, structures, buildings, or real property or demolition projects costing less
than one hundred thousand dolfars.

"Construction administration" means administrative services provided by a
governing body or an architect, a landscape architect, or an engineer, and includes
providing clarifications, submittal review, recommendations for payment, preparation
of change orders, and other administrative services included in the agreement with
the architect, landscape architect, or engineer. The term does not include
supervision of the construction activities for the construction contracts.

"Construction management at-risk" means a public improvement delivery method
through which a construction manager provides advice to the governing body during
the pianning and design phase of a public improvement, negotiates a contract with
the governing body for the general construction bid package of the public
improvement, and contracts with subcontractors and suppliers for the actual
construction of the pulilic improvement.

*Construction manager' means a contractor licensed under chapter 43-07 or an
individual employed by a licensed contractor which has the expertise and resources
to assist a governing body with the management of the design, contracting, and
construction aspects of a public improvement.

"Construction observation" means observation of construction work and site visits by
an architect, a landscape architect, or an engineer to assist the governing body in
determining that the work conforms in general to the requirements of the
construction contract and that the contractor has implemented and maintained the
integrity of the design concept of a project as a functioning whole as indicated in the
construction contract.

"Contract" means a type of agency agreement for the procurement of services under
this chapter.

"Contractor” means any person, duly licensed, that undertakes or enters a contract
with a governing body for the construction or construction management of any public
improvement, including mulitipie prime contracts.

"Design services" means architect services, engineer services, landscape architect
services, or surveyor services.
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12, "Design-bid-build" means a project delivery method in which design and construction
of the project are in sequential phases, and in which the first project phase involves
design services, the second project phase involves securing a contractor through a
bidding process, and the third project phase provides for construction of the project
by a contractor awarded the project.

13. '"Emergency situation" means a sudden generally unexpected occurrence that
requites immediate action to protect public health, safety, or property and which
ends when the immediate threat to public health, safety, or property ceases and
services are restored. The term does not include a lack of planning on the part of
the governing body, architect, engineer, landscape architect, or contractor.

14, “Engineer* means an individual registered as an engineer under chapter 43-19.

16. "General conditions" means the written portion of a contract setting forth the
governing body's minimum acceptable performance requirements, including the
rights, responsibilities, and relationships of the parties involved in the performance of
the contract.

t16. "Governing body" means the governing officer or board of a state entity or a political
subdivision.

17.  "Guaranteed maximum price’ means the maximum amount a construction manager
at-risk may be paid under a contract to construct a public improvement,

18. ‘Landscape architect services" means landscape architecture services governed
under chapter 43-03.

19. “Lowest responsible bidder® means the lowest best bidder for the project considering
past experience, financial condition, past work with the governing body, and other
pertinent attributes that may be identified in the advertisement for bids.

20. "Public improvement' means any improvement undertaken by a governing body for
the good of the public and which is paid for with public funds and constructed on
public land or within a public building and includes an improvement on public or
nonpublic land if any portion of the construction phase of the project is paid for with
public funds. The term does not include a county road construction and
maintenance, state highway, or public service commission project governed by
title 11, 24, or 38.

21. “"Subcontractor" means a person that contracts to perform work or render a service
to a contractor or to another subcontractor as part of a contract with a governing
body.

48-01.2-02. Plans and specifications for a public improvement contract. Except as

otherwise provided in this chapter, if a contract for the construction of a public improvement is
estimated to cost in excess of one hundred thousand dollars, the governing body shall procure
plans, drawings, and specifications for the improvement from an architect or engineer. For a
public building in use by or to be used by the North Dakota agricultural experiment station in
connection with farm or agricultural research operations, the plans, drawings, and specifications,
with the approval of the state board of higher education, may be prepared by an engineer in the
regutar employment of the agricultural experiment station. For a public building in use by or to be
used by the department of transportation for the storage and housing of road materials or road
machinery, equipment, and tools, the plans, drawings, and specifications may be prepared by an
engineer employed by the department of transportation.

48-01.2-03, Specified brands, marks, names, or patented articles may not be
specified. A governing body, in specifying materials to be used for a public improvement or in
plans or specifications for a public improvement, may not request bids for any article of a
|
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specified or copyrighted brand or name, the product of any one manufacturer, or any patented
apparatus or appliance when the requirement will prevent proper competition, unless the
specifications also request bids on other similar articles of equal value, utifity, and merit.

48-01.2-04. Publication of advertisement for bids - Emergency exception.

1.

Except as otherwise provided in this chapter, if the construction of a public
improvement is estimated to cost in excess of one hundred thousand dollars, the
governing body shall advertise for bids by publishing for three consecutive weeks.
The first publication of the advertiserment must be at least twenty-one days before
the date of the opening of bids. The advertisernent must be published in the official
newspaper of the political subdivision in which the public improvement is or will be
located, and in a trade publication of general circulation among the contractors,
building manufacturers, and dealers in this state, except the advertisement for a
public improvement financed by special assessments need be published only once
each week for two weeks in the official newspaper with the first publication being at
teast fourteen days hefore the bid opening.

If a governing body declares an emergency situation, the governing body may
contract for the construction of a public improvement without seeking bids.

48-01.2-05. Contents of advertisement. The advertisement for bids required by section
48-01.2-04 muist state:

1.

The nature of the work and the type and location of the proposed public
improvement.

When and where the plans, drawings, and specifications may be seen and
examined.

The place, date, and time the bids will be opened.

That each bid must be accompanied by a separate envelope containing the
contractor's license and bid security. The bid security must be in a sum equal to five
percent of the full amount of the bid and must be in the form of a bidder's bond. A
bidder's bond must be execuied by the bidder as principal and by a surety,
conditioned that if the principal's bid is accepted and the contract awarded to the
principal, the principal, within ten days after notice of the award, shall execute a
contract in accordance with the terms of the bid and the bid bond and any condition
of the governing body. A countersignature of a bid bond is not required under this
section. |If a successful bidder does not execute a contract within the ten days
allowed, the bidder's bond must be forfeited to the governing body and the project
awarded to the next lowest responsible bidder.

That a bidder, except a bidder on a municipal, rural, and industrial water supply
project using funds provided under Public Law No. 99-294 [100 Stat. 426; 43 U.S.C.
390a], must be licensed for the full amount of the bid as required by sections
43-07-05 and 43-07-12. For projects using funds provided under Public Law No.
99-294 [100 Stat. 426; 43 U.S.C. 3904], the advertisement must state that, unless a
bidder obtains a contractor's license for the full amount of its bid within twenty days
after it is determined the bidder is the lowest responsible bidder, the bid must be
rejected and the contract awarded o the next lowest responsible bidder

That no bid may be read or considered if the bid does not fully comply with the
requirements of this section and that any deficient bid submitted must be resealed
and returned to the bidder immediately.

That the governing body reserves the right to reject any and all bids and rebid the
project until a satisfactory bid is received.
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48-01.2-06. Bid requirements for public improvements. Multiple prime bids for the
general, electrical, and mechanical portions of a project are required when any individual general,
electrical, or mechanical contract or any combination of individual contracts is in excess of one
hundred thousand dollars. If a general, mechanical, or electrical contract is estimated to be iess
than twenty-five thousand dollars, the contract may be included in one of the other prime
contracts. A governing body may allow submission of a single prime bid for the complete project
or bids for other specialized portions of the project A governing bady may not accept the single
prime bid unless that bid is lower than the combined total of the lowest responsible muitiple bids
for the project.

48-01.2-07. Opening of bids - Award of contract. At the time and place specified in
the notice, a governing body shall open publicly and read aloud each responsible bid received
and award the contract to the lowest responsible bidder. A governing body may reject any and
all bids and readvertise for bids if no bid is satisfactory or if the governing body determines any
agreement has been entered by the bidders or others to prevent competition. The governing
body may advertise for new bids in accordance with this chapter until a satisfactory bid is
received.

48-01.2-08. Officers must not be interested in contract. A governing body, or any
member, employee, or appointee of a governing body, may not be pecuniarily interested or
concerned in a contract for a public improvement entered by the governing body.

48-01.2-09. Contract with successful bidder. A governing body shall enter a contract
with the lowest responsible bidder as determined under section 48-01.2-07. The contract must
contain the following:

1.  The written terms of the agreement and any associated document signed by the
governing body and the contractor;

2. The required surety bond; and

3.  Any other document deemed approptriate by the governing body and identified in the
advertisernent for bids.

48-01.2-10. Bonds from contractors for public improvements.

1.  Unless otherwise provided under this chapter, a governing body authorized to enter
a contract for the construction of a public improvement in excess of one hundred
thousand doHars shall take from the contractor a bond before permitting any work to
be done on the contract. The bond must be for an amount equal at least to the price
stated in the contract. The bond must be conditioned to be void if the contractor and
all subcontractors fully perform all terms, conditions, and provisions of the contract
and pay all bills or claims on account of labor performed and any supplies, and
materials furnished and used in the performance of the contract, including all
demands of subcontractors. The requirement that bills and claims be paid must
include the requirement that interest of the amount authorized under section
13-01-14 be paid on bills and claims not paid within ninety days. The bond is
security for all bills, claims, and demands untii fully paid, with preference to labor and
material suppliers as to payment. The bond must run to the governing body, but any
person having a lawful claim against the contractor or any subcontractor may sue on
the bond.

2. A governing body may not require any person required to provide a surety bond to
obtain the surety bond from a specified insurance or surety company or insurance
producer or to submit financial data to the company or producer.

48-01.2-11. Claim for public improvement - Suit on contractor's bond. A person that

has furnished labor or material for any public improvement for which a bond is furnished and has
not been paid in full within ninety days after completion of the contribution of labor or materials
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may sue on the bond for the amount unpaid at the time of institution of suil. However, a person
having a direct contractual relationship with a subcontractor, but no contractual relationship with
the contractor furnishing the bond, does not have a claim for relief upon the bond unless that
person has given written notice to the contractor, within ninety days from the date on which the
person completed the contribution, stating with substantial accuracy the amount claimed and the
name of the person for which the contribution was performed. The notice must be served by
registered mail in an envelope addressed to the contractor at any place the contractor maintains
an office, conducts business, or has a residence.

A governing body shall provide a ceriified copy of the bond and the contract for which the
bond was given to any individual who submits an affidavit that either the individual has supplied
Jabor or materials for the improvement and that payment has not been made or that the
individual is being sued on the bond. The individual requesting the copy shall pay the actual cost
of the preparation of the ceriified copy of the bond and the contract. The certified copy of the
bond is prima facie evidence of the contents, execution, and delivery of the original.

48-01.2-12. Claims - When barred as liens against contractor and surety. Any claim
for any labor, material, or supply furnished for an improvement, upon which a suit is not
commenced within one year after completion and acceptance of the project, is barred as a lien or
claim against the contractor and the contractor's surety and any right of seloff or counterclaim
may be enforced in any court in this state against the governing body, the contractor, or the
contractor's surety. This chapter does not bar the right of any person who has furnished any
labor, supply, or material to any subcontractor to enforce the claim against the subcontractor.

48-01.2-13. Payments. At least once in each calendar month during the continuance of
work upon any public improvement, the governing body shall receive and consider any partial
payment estimate prepared by the architect or engineer. Upon review and approval, the
governing body shail pay an estimate in an amount equal to the estimated value of the labor and
material furnished pius the material adequately stored. A pariial payment estimate must include
retentions or retainage as follows: ten percent of each estimate until the project is fifty percent
completed with no further retainage on estimates during the continuance of the contract unless
unsatisfactory progress or performance is documented. The governing body may, upon
completion of ninety-five percent of the contract, pay to the contractor up to ninety-five percent of
the amount retained from previous estimates. The remaining amount retained must be paid to
the contractor in the amounts and at the times approved by the architect or engineer. The
governing body shall make final payment of all moneys due to the contractor following
compietion of all work, acceptance of the project by the governing body, and the provision of
necessary releases. If an architect or engineer is not employed by the governing body for
administration of the contract, the contractor, at the end of each calendar month during the
continuance of work, may furnish a payment estimate to the governing body. After considering
and approving an estimate, the governing body shall draw a warrant upon the proper fund and
prompily transmit the warrant to the contractor. The governing body may invest or deposit any
retained amount in a financial association or institution so that the contractor's money retained is
earning interest or dividends for the benefit of the contractor. Any amount invested or deposited
must remain in the name of the governing body until final payment of all money due to the
contractor is to be made.

48-01.2-14. Late payment - Rate of interest. If a governing body fails or neglects to
consider any estimate properly submitted, pay any estimate approved, or make final payment
upon completion and acceptance of a public improvement, for a period of more than thirty days
from the date of approval of the estimate or the completion and acceptance date, the governing
body shall pay interest on the estimate or final payment from the date of approval. The interest
rate must be the rate per annum of two percentage points below the Bank of North Dakota prime
interest rate as set thirty days from the date of the estimate or completion date until the issuance
of a proper warrant for the payment. The governing body shall compute and add the interest to
the face of the estimate or final payment and the interest must be charged to the fund upon
which payment for the contract is to be made. No payment for, or on account of, any contract
made under this chapter may be made except upon estimate of the architect, engineer, or
contractor as provided in section 48-01.2-13,
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48-01.2-15. Appropriations may not be diverted. No portion of any special
appropriation for the erection of any public improvement, or for the doing of any work, may be
drawn from the state treasury in advance of the work being completed or of the materials
furnished. The funds may be drawn only upon proper estimates approved by the governing body
of the institution for which the improvement is being constructed, No portion of any appropriation
for any purpose may be drawn from the treasury before the appropriation is required for the
purpose for which it is made, and no appropriation that is or may be made for any purpose with
respect to the construction or improvement may be drawn or used for any other purpose untif the
construction or improvement for which the appropriation was made is fully completed and paid
for.

48-01.2-16. Architects, landscape architects, and engineers - Duties. The governing
body shall employ the architect, landscape architect, or engineer furnishing the plans as provided
in this chapter or some other qualified person to provide construction administration and
construction observation setvices for which the plans and specifications are prepared as provided
by section 48-01.2-02. The architect, landscape architect, or engineer shall assist the governing
body in determining that the contractor performs the work in accordance with the intent of the
plans and specifications. As part of a site visit or construction observation, the architect,
landscape architect, or engineer may not supervise, direct, or have control over the contractor's
work. The architect, landscape architect, or engineer may not exercise control over or
responsibility for the means, methods, techniques, sequences, or procedures of construction
selected or used by the contractor, the quality control of the work, the security or safety on the
site, any safety precaution or program incident to the contractor's work, the failure of the
contractor to comply with any law or rule applicable to the contractor's furnishing of or
performance of the work, or the failure of the contractor to furnish or perform the work in
accordance with the construction contract. The architect, landscape architect, or engineer is
entitled to receive a reasonable compensation to be fixed by the governing body. Any duty
imposed or power conferred upon the governing body by this chapter applies to a successor to
the governing body.

48-01.2-17. Coordination of work under multiple prime bids. If a public improvement
is awarded as muitiple pritne contracts for the genetal, electrical, mechanical work, and othert
ptime contracts as contained in the bid for the project, the governing body may assign the
coordination of the electrical and mechanical contracts and any other contracts to the general
contractor for the project to facilitate the coordination of the work.

48-01.2-18. Construction management - Governing body determinations.

1. Notwithstanding any other provision of law, a governing body may use the agency
construction management or construction managetnent at-risk delivery methods for
construction of a public improvement if:

a. The agency construction tnanager has no common ownership or conflict of
interest with- the architect, landscape architect,-or engineer -inveived in-the
planning and design of the public improvement or with any person engaged in
the construction of the public improvement.

b, The construction manager at-risk has no common ownership or conflict of
interest with the architect, landscape architect, or engineer invoived in the
planning and design of the public improvement.

2. Before utifizing the agency construction management or construction management
at-risk delivery method, a governing body shall make the following determinations:

a. That it is in the best interest of the public to utilize the agency construction
‘manager or construction manager at-risk public improvement delivery method.
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3.

b. That the agency construction manager or construction manager at-risk planning
and design phase services will not duplicate services normally provided by an
architect or engineer.

c. That the agency construction manager or construction manager at-risk
construction services will be in addition to and not duplicate the services
provided for in the architect and engineer contracts.

The governing body shall provide written documentation of the determinations
provided for under subsection 2 upon written request from any individual.

48-01.2-19. Agency construction management procurement procedures - Contract.

1.

A governing body electing to utilize the agency construction management delivery
method shall establish a construction management services selection committee
composed of individuals the governing body determines to be qualified to make an
informed decision as to the most competent and qualified person for the proposed
public improvement.

The agency selection committee shall:
a. Develop a description of the proposed public improvement;

b. Enumerate each required agency construction management service for the
proposed public improvement; and

c. Prepare the formal invitation request for qualifications, which must include the
project title, the general scope of work, a description of each service required
for the public improvement, the final selection criteria, the address to which
responses to the request must be submitted, and the deadline for submission
of responses.

The governing body shali publish a notice of the request for qualifications in a
newspaper of general circulation in the county in which the public improvement is
located and in a construction trade publication in general circulation among the
contractors, building manufacturers, and dealers in this state and shall be published
for three consecutive weeks, with the first publication being at least twenty-one days
before the date of opening of the request for gualifications. Upon written request,
the governing body shall mail a copy of the invitation to any interested party.

After the submission deadline, the selection committee shall hold interviews with at
least three persons that have responded to the advertisement and which are
deemed most qualified on the basis of information avaitable before the interviews. |f
less than three persons have responded to the advertisement, the commitiee may
readvertise or hold interviews with any person that submitted a response. The
selection committee's determination as to which person will be interviewed must be
in writing and must be based upon the committee’s review and evaluation of all
materials submitted. The written report of the committee must list the name of each
person that responded to the advertisement and enumerate any reason for selecting
any person to be interviewed. The written report must be available to the public
upon written request. The purpose of the interviews must be to provide any
information required by the selection committee to fully acquaint the commitiee
members with the relative qualifications of each person that responded to the
advertisement.

The selection committee shall evaluate each person interviewed on the basis of the
following criteria:

a. The past performance of the person with respect to prior public improvements.
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9.

b. The qualifications of proposed personnel.

¢ The willingness to meet time and budget requirements of the governing body.
d. The business location of the person.

e. The recent, current, and projecied workloads of the person.

f.  Any related experience performing agency construction management services
on projects of similar size and scope.

g. Any recent or current work by the person for the agency.

h. The ability of the person to provide the bond for the person's portion of the work
on the public improvement.

i.  The possession by the person of a class A contractor's license.

Based upon the evaluation under subsection 5, the selection committee shall rank
the three persons which, in its judgment, are most qualified. If fewer than three
persons responded to the advertisement, the selection committee shall rank each
person that responded. The selection committee's report ranking the interviewed
persons must be in writing and must include data substantiating the committee's
determinations. The data must be available to the public upon written request.

The selection committee shall submit its written report ranking the interviewed
persons to the governing body for evaluation and approval by the governing body.
The governing body shall determine the final ranking of each person and provide
written notification of the order of preference to each person that responded to the
request for qualifications.

After providing the notice under subsection 7, the governing body shall negotiate a
contract for services with the most qualified person at a compensation which is fair
and reasonable to the governing body. If the governing body is unable to negotiate
a satisfactory contract with that person, the governing body shall terminate
negotiations with that person and commence negotiations in the same manner with
the second and then the third most qualified person until a satisfactory contract has
been negotiated. |f no agreement is reached, three additional persons in order of
the original ranking must be selected after consultation with the selection committee,
and negotiations must be continued in the same manner until agreement is reached.

The governing body, at any time, may reject all proposals and readvertise or select
another allowed project delivery method.

48-01.2-20. Selection process for construction management at-risk planning and
design phase services.

1.

A governing body electing to utilize a construction management at-risk delivery
process for a proposed public improvement shall create a selection committee
composed of:

a. An administrative individual from the governing body.

b. A registered architect.

c. Aregistered engineer.

d. A contractor.
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The governing body may compensate members of the selection committee. A
member of the selection committee is not eligible to submit a proposal for the
construction management at-risk contract under consideration.

Before issuing a notice of request for qualifications to enter a construction
management at-risk services contract, the selection committee shall establish the
content of the request for qualifications, which must include the following:

a.

The identity of the governing body and a list of the members of the selection
committee;

A description of the proposed public improvement;

The proposed budget limits of the public improvement;

The commencement and completion date of the public improvement;
The procedures to be used in submitting proposals;

The qualifications evaluation criteria and the relative weighting of items;
The subcontractor selection process to be used for construction services;
The number of persons to be included in the final list;

A statement indicating whether formal interviews will be held;

A statement indicating whether fees and prices must be included in any
proposal;

A description of contract terms and conditions for the construction management
at-risk services contract, including a description of the scope of services to be
provided;

A description of the procedures to be used for making the contract award;

The insurance and bonding requirements and a statement requiring any persen
submitting a proposal to include with the proposal a certificate of insurance,
indicalting liability coverage; and

The identification and location of other pertinent information the governing body
may possess, including surveys, soils reports, drawings or models of existing
structures, environmental studies, photographs, or references to public records.

The request for qualifications submittal procedures must include the specific format
that must be used by a construction manager at-risk when submitting a request for
qualifications and the submission deadline location for submission of the request for
qualifications.

The selection committee shall determine the appropriate evaluation criteria for each
request for qualifications, including:

a.

b.

The person's experience on any similar project;
The person's existing workload and available capacity;
The person's key personnel experience on any similar project;

The person's safely record;
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e. The person's familiarity with the location of the public improvement,

f.  The person's fees and expenses;

g. The person's compliance with state and federal law; and

h.  Any reasonable information the selection committee deems necessary.

6. The selection committee shall evaluate each submission based on the qualification
ctiteria under subsection 5 and shall include the numeric scoring of each criteria item
on a weighted basis, with no item being weighted at more than twenty percent and
no less than five percent. The weighting of the qualification criteria must be done in
a manner to ensure no subjective bias and encourage the maximum participation of
qualified construction managers at-risk.

7. a. The selection committee shall review each proposal submitted and include the
three highest ranked construction managers at-risk on a list of finalists. 1f fewer
than three proposals were submitted, the governing body may resolicit for
qualifications, interview any person that applied, or consider using another
allowed delivery method. The selection commitiee shall recommend to the
governing body the construction manager at-risk receiving the highest score on
the evaluation criteria.

b. If a construction manager at-risk selected for a public improvement declines the
appointment or is unable to reach agreement with the governing body
concerning fees or terms of the contract, the governing body shall terminate
negotiations with the construction manager at-risk and begin negotiations with
the construction manager at-risk with the next highest score and continue that
process until agreement is reached ot the list of finalists is exhausted.

c. If the list of finalists is exhausted, the governing body shall request the selection
committee to revise the request for qualifications and solicit new submissions.
If the selection committee is unable to provide any constructive revision to the
request for qualifications, the governing body shall select another allowed
public improvement delivery method.

d. The governing body, upon reaching an agreement with a construction manager
at-risk on compensation and contract terms for construction management
planning and design services, shall enter a written contract with the
construction manager at-risk for the services.

48-01.2-21. Selection process for construction management at-risk services -
Construction services. After the governing body and the construction manager at-risk have
finalized the contract for planning and design phase services and the process has progressed. -
sufficiently to provide the construction manager at-risk the-necessary- project details, the -
governing body and the construction manager at-risk shall enter negotiations for a guaranteed
maximum price and contract terms for the general construction of the public improvement. if the
governing body is unable to negotiate a satisfactory contract with the highest qualified person on
the list of finaiists, the governing body shali terminate negotiations with that person. The
governing body shall commence negotiations with the next most qualified person on the fist in
sequence until an agreement is reached or a determination is made to reject all persons on the
list. If the governing body reaches an agreement with a construction manager at-risk on a
guaranteed maximum price and on contract terms, the governing body and construction
manager at-risk shall enter a written contract for the general construction management at-risk
construction services.

48-01.2-22. Subcontractor bids.
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1. An agency construction manager selected for a public improvement shall advertise
publicly and receive bids from subcontractors for the work items necessary to
complete the general construction portions of the improvement. The governing body
may influence the selection of the subcontractors, but only insofar as the governing
body's past experience with a subcontractor or a current legal dispute with a
subcontractor.

2. A construction manager at-risk selected for a public improvement shall advertise
publicly and receive bids from subcontractors for the work items the construction
manager al-risk chooses not to perferm. The governing body may influence the
selection of the subcontractors, but only insofar as the governing body's past
experience with a subcontractor or a current legal dispute with a subcontractor.

48-01.2-23, Bond required.

1. An agency construction manager, before starting any work, shall provide the
governing body with a bond that is equal to the cost of the agency construction
manager's services with the governing body. Each contractor performing services
on the public improvement shalt provide the governing body with a separate bond for
the contractor's portion of the public improvement.

2. A construction manager at-risk, before starting any construction, shall provide the
governing body with a bond in an amount at least equal to the amount of the
guaranteed maximum price. The bond must be conditioned to be void if the
contractor and all subcontractors fully perform all terms, conditions, and provisions
of the construction services contract and pay all bills or claims on account of labor
and materials, including supplies used for machinery and equipment, performed,
furnished, and used in the performance of the contract, including all demands of
subcontractors. The requirement that bills and claims be paid must include the
requirement that interest of the amount authorized under section 13-01.1-02 be paid
on bills and claims not paid within ninety days. The bond is security for all bills,
claims, and demands untif fully paid, with preference to fabor and matenal suppliers
as to payment. The bond must run to the governing body, but any person having a
lawful claim against the contractor may sue on the bond.

3. Each mechanical contractor and electrical contractor providing work on a public
improvement project that utilizes the construction management at-risk delivery
method shall provide the governing body with a separate bond for the contractor's
portion of the public improvement.

48-01.2-24. Pubiic buildings and facilities - Statement of compliance with
accessibility guidelines. Each governing body shall require a statement from any person
preparing the plans and specifications for a public building or facility that, in the professional
judgment of that person, the plans and specifications are in conformance with the Americans with
Disabilities Act accessibility guidelines for buildings and faciiities as contained in the appendix to
title 28, Code of Federal Regulations, part 36 [28 CFR 36}, subject to the exception stated in
section 54-21.3-04.1.

48-01.2-25. Authorization of expansion of public improvements by legislative
assembly or budget section. Notwithstanding any other provision of law, a state agency or
institution may not significantly change or expand a public improvement beyond what has been
approved by the legisiative assembly unless the legislative assembily, or the budget section of the
legislative council if the legislative assembly is not in session, approves the change or expansion
of the project or any additional expenditure for the project. For the purposes of this section, a
significant change or expansion includes the construction of an addition to a building, including
skywalks or other type of enclosed walkway, or any other substantial increase in the area of the
building, but does not include the construction of building entrances and stairwells.
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CHAPTER 54-27

FISCAL ADMINISTRATION

54.27-25. Tobacco settlement trust fund - Interest on fund - Uses. There is
created in the state treasury a tobacco settiement trust fund. The fund consists of the
tobacco settlement dollars obtained by the state under sections IX (payments) and X!
(calculation and disbursement of payments) of the master settlement agreement and
consent agreement adopted by the east central judicial district court in its judgment
entered December 28, 1998 [Civil No. 98-3778]. All moneys received by the state
pursuant to the judgment and all moneys received by the state for enforcement of the
judgment must be deposited in the fund. Interest earned on the fund must be credited to
the fund and deposited in the fund. The principal and interest of the fund must be
allocated as follows:

1.

Transfers to a community health trust fund to be administered by the state
department of health. The state department of health may use funds as
appropriated for community-based public health programs and other
public health programs, including programs with emphasis on preventing
or reducing tobacco usage in this state. Transfers under this subsection
must equal ten percent of total annual transfers from the tobacco
settiement trust fund.

Transfers to the common schoois trust fund to become a part of the
principal of that fund. Transfers under this subsection must equal forty-five
percent of total annual transfers from the tobacco settlement trust fund.

Transfers to the water development trust fund to be used to address the
long-term water development and management needs of the state.
Transfers under this subsection must equal forty-five percent of the total
annual transfers from the tobacco settlement trust fund.

Transfers to the funds under this section must be made within thirty days of receipt by
the tobacco settlement trust fund.
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CHAPTER 54-35

LEGISLATIVE COUNCIL

54-35-02.7. Garrison diversion overview. The legislative council is responsible
for legislative overview of the Garrison diversion project and related matters and for any
necessary discussions with adjacent states on water-related topics.
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CHAPTER 54-44

OFFICE OF MANAGEMENT AND BUDGET

54-44-04. Powers and duties of the director of the office of management
and budget. The director of the office of management and budget, or such subordinate
officer as the director shall designate:

23.  Shall account for and monitor all funds received by the state from any
tobacco settlement dollars described in section 54-27-25 and all
associated settlements and related funds and shall report to the budget
section of the legislative council on the status of such funds, settliements,
offsets, and net resulting revenues and any other related information the

budget section requires.
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CHAPTER 54-44.7
ARCHITECT, ENGINEER, AND LAND SURVEYING SERVICES

54-44,7-01. Definition. "Architect, engineer, construction management, and land
surveying services" are those professional services associated with the practice of architecture,
professional engineering, professional land surveying, landscape architecture, interior design
pertaining to construction, and construction management, as defined by the laws of this state, as
well as incidental services that members of these professions and those in their employ may
logically or justifiably perform, including studies, investigations, surveys, evaluations,
consultations, planning, programming, conceptual designs, plans and specifications, cost
estimates, inspections, construction management, shop drawing reviews, sample
recommendations, preparation of operating and maintenance manuals, and other related
services, except for professional services related to prefabricated steel for bridge purposes.

54-44.7-02. Applicability -~ Policy. Architect, engineer, construction management, and
land surveying services must be procured as provided in this chapter. It is the policy of this state
that all North Dakota state agencies shall negotiate contracts for services on the basis of
demonstrated competence and qualification for the particutar type of services required.

54-44.7-03. Procurement procedures.

1. Each using agency shall establish its own architect, engineer, construction
management, and land surveying services selection committee hereinafter referred
to as the agency selection committee, which must be composed of those individuals
whom the agency head determines to be quaiified to make an informed decision as
to the most competent and qualified firm for the proposed project. The head of the
using agency or that person's qualified, responsible designee shall sit as a member
of the agency selection committee for the purpose of coordinating and accounting for
the committee's work.

2. The agency selection committee is responsible for all of the following:
a. Developing a description of the proposed project.
b. Enumerating all required professional services for that project.

c. Preparing a formal invitation to firms for submission of information. The
invitation must inciude, but not be limited to, the project title, the general scope
of work, a description of all professional services required for that project, and
the submission deadline. The invitation or notice thereof must be published.
Upon written request, the agency shall also mail copies of the invitation to any
interested party. The manner in which this must be published, the content of
the publication, and the frequency of the publication, must be established by
regulation of the agency selection committee.

3. The date for submission of information from interested persons or firms in response
to an invitation must be not less than twenty-one days after publication of the
invitation. Interested architect, engineer, and land surveying persons or firms must
be required to respond to the invitation with the submission of the information
required in general services administration forms SF 254 and SF 255,
architect-engineer related services questionnaire for specific project, or such similar
information as the agency selection committee may prescribe by rule.

4. Following receipt of information from all interested persons and firms, the agency
selection commitiee shall hold interviews with at least three persons or firms who
have responded to the committee's advertisement and who are deemed most
qualified on the basis of information available prior to the interviews. If less than
three persons or firms have responded to the advertisement, the committee shall
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readvertise or hold interviews with those who did respond.  The agency selection
commitiee's determination as to which will be interviewed must be in writing and
must be based upon its review and evaluation of all submitted materials. The written
report of the commitiee must specifically list the names of all parsons and firms that
responded to the advertisement and enumerate the reasons of the committee for
selecting those to be interviewed. This written report must be available to the public
upon written request The purpose of the interviews must be to provide such further
information as may be required by the agency selection committee to fully acgquaint
itself with the relative qualifications of the several interested persons or firms,

The agency selection committee shall evaluate each of the persons or firms
interviewed on the basis of the following criteria:

a. Past performance.

b. The ability of professional personnel.

c. Willingness to meet time and budget requirements.

d. Location

e. Recent, current, and projected workloads of the persons or firms.
f.  Related experience on similar projects.

g. Recent and current work for the agency.

Based upon these evaluations, the agency selection committee shall select the three
which, in its judgment, are most qualified, ranking the three in priority order. The
agency selection committee’s report ranking the interviewed persons or firms must
be in writing and must include data substantiating its determinations. This data must
be available to the public upon written request.

The agency selection committes shall submit its written report ranking the
interviewed persons or firms to the governing body of the using agency for iis
evaluation and approval. When it is determined that the ranking report is final by the
agency, written nofification of the selection and order of preference must be
immediately sent to all of those that responded o the agency selection commitiee's
invitation to submit information.

The governing body of the using agency or its designee shall negotiate a contract for
services with the most qualified person or firm, at a compensation which is fair and
reasonable to the state, after notice of selection and ranking. Should the governing
body of the -using agency or its designee be unable to negotiate a satisfactory
contract with this person or firm, negotiations must be formally terminated.
MNegotiations must commence in the same manner with the second and then the
third most qualified untii a satisfactory contract has been negotiated. | no
agreement is reached, three additional persons or firms in order of their competence
and qualifications must be selected after consultation with the agency selection
committee, and negotiations must be continued in the same manner until agreement
is reached.

54-44.7-04. Exception.

1.

All state agencies securing architect, engineer, construction management, or land
surveying services for projects for which the fees are estimated not to exceed
twenty-five thousand dollars may employ the architects, engineers, construction
managers, and land surveyors by direct negotiation and selection, taking into
account all of the following:
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d.

e

The nature of the project.

The proximily of the architect, engineer, construction management, or land
surveying services to the project.

The capability of the architect, engineer, construction manager, or land
surveyor to produce the required services within a reasonable time.

Past performance.

Ability to meet project budget requirements.

This procedure shall still follow state policy set forth above.

2. Fees paid pursuant to this section during the twelve-month period immediately
preceding negotiafion of the contract by any single state agency for professional
services performed by any one architectural, engineering, or land surveying person
or firm may not exceed fifty thousand dollars. All persons or firms seeking to render
professional services pursuant to this section shall furnish the state agency with
which the firm is negotiating a list of professional services, including the fees paid,
performed for the state agency during the twelve months immediately preceding the
contract being negotiated.

54-44,7-05. Splitting projects or services contracts prohibited. No using agency
may separate service contracts or split or break projects for the purpose of circumventing the
provisions of this chapter.
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CHAPTER 54-57

OFFICE OF ADMINISTRATIVE HEARINGS

54-57-03. Hearings before administrative law judges.

1.

Notwithstanding the authority granted in chapter 28-32 allowing agency
heads or other persons to preside in an administrative proceeding, all
adjudicative proceedings of administrative agencies under chapter 28-32,
except those of the public service commission, the industrial commission,
the insurance commissioner, workforce safety and insurance, the state
engineer, the department of transportation, job service North Dakota, and
the labor commissioner, must be conducted by the office of administrative
hearings in accordance with the adjudicative proceedings provisions of
chapter 28-32 and any rules adopted pursuant to chapter 28-32. But,
appeals hearings pursuant to section 61-03-22 and drainage appeals from
water resource boards to the state engineer pursuant to chapter 61-32
must be conducted by the office of administrative hearings. Additionally,
hearings of the department of corrections and rehabilitation for the parole
board in accordance with chapter 12-59, regarding parole violations; job
discipline and dismissal appeals to the board of higher education;
Individuals With Disabilities Education Act and section 504 due process
hearings of the superintendent of public instruction; and chapter 37-19.1
veterans' preferences hearings for any agency must be conducted by the
office of administrative hearings in accordance with applicable laws.

The agency head shall make a written request to the director requesting
the designation of an administrative law judge to preside for each
administrative proceeding or adjudicative proceeding to be held.

Informal disposition of an administrative proceeding or adjudicative
proceeding may be made by an agency at any time before or after the
designation of an administrative law judge from the office of administrative
hearings.

If a party to an administrative proceeding or adjudicative proceeding is in
default, the agency may issue a default order and a written notice of
default, including a statement of the grounds for defauit, prior to the
hearing. The agency shall determine all the issues involved. If issued, the
default notice and order must be served upon ali the parties and the
administrative law judge, if one has been designated to preside. After
service of the default notice and order, if a hearing is necessary to
complete the administrative action with or without the participation of the
party in default, an administrative law judge from the office of
administrative hearings must preside.

When designating administrative law judges to preside in an
administrative proceeding or adjudicative proceeding, the director shall
attempt to assign an administrative law judge having expertise in the
subject matter to be dealt with.
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6. The director of administrative hearings may assign an administrative law
judge to preside in an administrative proceeding or adjudicative
proceeding, upon request, to any agency exempted from the provisions of
this section, to any agency, or part of any agency, that is not an
administrative agency subject to the provisions of chapter 28-32, to any
unit of local government in this state, to any tribal government in this state,
to the judicial branch, or to any agency to conduct a rulemaking hearing.

54-.57-03.1. Hearings after judgment. The office of administrative hearings may
not hold hearings on the same issue involving the same parties as the original hearing
after a judgment has been rendered by a court concerning that issue uniess authorized
to or directed to by that court.

54-57-04, Duties of administrative law judges. All administrative law judges
shall comply with the duties of hearing officers under section 28-32-31 for all hearings of
administrative agencies under chapter 28-32, as well as for all hearings of
administrative agencies not under chapter 28-32, in accordance with applicable laws.

|
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CHAPTER 57-02
GENERAL PROPERTY ASSESSMENT

57-02-01. Definitions. As used in this fitle, unless the context or subject matter otherwise

requires:

1.

"Agricultural property" means platted or unplatted lands used for raising agricultural crops
or grazing farm animals, except lands platted and assessed as agricultural property prior to
March 30, 1981, shall continue to be assessed as agricultural property until put to a use
other than raising agricultural crops or grazing farm animals. Agricuftural property includes
land on which a greenhouse or other building is located if the land is used for a nursery or
other purpose associated with the operation of the greenhouse. The time limitations
contained in this section may not be construed to prevent property that was assessed as
other than agricultural property from being assessed as agricultural property if the property
otherwise qualifies under this subsection. Property platted on or after March 30, 1981, is
not agricultural property when any four of the following conditions exist:

a. The land is platted by the owner.
b. Public improvements including sewer, water, or streets are in place.

c. Topsoil is removed or topography is disturbed to the extent that the property cannot
be used to raise crops or graze farm animals.

d. Property is zoned other than agricultural.

e. Property has assumed an urban atmosphere because of adjacent residential or
commercial development on three or more sides.

f.  The parcel is less than ten acres [4.05 hectares] and not contiguous to agricultural
property.

g. The property sells for more than four times the county average true and full
agricultural value.

"Air carrier transportation property" means the operative property of each airline whose
property is assessed for taxation purposes pursuant to chapters 57-06 and 57-32.

"Assessed valuation” means fifty percent of the true and full value of property.

"Centrally assessed property” means all property which is assessed by the state board of
equalization under chapters 57-05, 57-06, and 57-32.

"Commercial properly” means all property, or portions of property, not included in the
classes of property defined in subsections 1, 4, 11, and 12.

"Credits” means and includes every claim and demand for money or other valuable thing,
and every annuity or sum of money receivable at stated periods, due or to become due,
and all claims and demands secured by deeds or mortgages, due or to become due.

"Governing body" means a board of county commissioners, city council, board of city
commissioners, school board, or board of education, or the similarly constituted and acting
board of any other municipality.

"Money" or "moneys” means gold and silver coin, treasury notes, bank notes, and every
deposit which any person owning the same or holding in trust and residing in this state is
entitled to withdraw as money or on demand.

"Municipality” or "taxing district" means a county, city, township, school district, water
conservation and flood control district, Garrison Diversion Conservancy District, county
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park district, joint county park district, irrigation district, park district, rural fire protection
district, or any other subdivision of the state empowered to ievy taxes.

10. "Person” includes a firm, corporation, or limited liability company.

11.  "Railroad property” means the operating property, including franchises, of each railroad
operated in this state including any electric or other street or interurban railway.

12.  "Residential property" means all property, or portions of property, used by an individual or
group of individuals as a dwelling, including property upon which a mobile home is located
but not including hotel and motel accommodations required to be licensed under chapter
23-09 nor structures providing living accommodations for four or more separate family
units nor any tract of land upon which four or more mobile homes are located.

13. ‘"Taxable valuation" signifies the valuation remaining after deducting exemptions and
making other reductions from the original assessed valuation, and is the valuation upon
which the rate of levy finally is computed and against which the taxes finally are extended.

14.  "Tract", "lot", "piece or parcel of real property", or "piece or parcel of land" means any
contiguous quantity of land in the possession of, owned by or recorded as the property of,
the same claimant, person, or company.

15.  "True and full value" means the value determined by considering the earning or productive
capacity, if any, the market value, if any, and all other matters that affect the actual value of
the property to be assessed. This shall include, for purposes of arriving at the true and fuli
value of property used for agricultural purposes, farm rentals, soil capability, soil
productivity, and soils analysis.

16. "Unencumbered cash” means the total cash on hand in any fund, less the amount
belonging to the fund in closed banks and less the amount of cutstanding warrants, bills,
accounts, and contracts which are chargeable against the fund.

17.  There shall be a presumption that a unit of land is not a farm unless such unit contains a
minimum of ten acres [4.05 hectares], and the taxing authority, in determining whether
such presumption shall apply, shall consider such things as the present use, the
adaptability to use, and how similar type properties in the immediate area are classified for
tax purposes.

57-02-08.4. Conditional property tax exemption for owners of wetlands. Wetlands
qualifying under this section are exempt from taxation. To qualify for the tax exemption, the owner of
wetiands must annually file with the county director of tax equalization, on a form prescribed by the
state tax commissioner, a legal description of the wetlands for which an exemption is claimed and an
agreement to not drain, fill, pump, concentrate water in a smaller and deeper excavation in the wetland
basin or alter the physical nature of the wetiand in any manner that reduces the wetland's ability to
function as a natural system during the year for which the exemption is claimed:—To-qualify for the
exemption the agreement must be filed by June thirtieth of the year for which the exemption is claimed.
The exemption is not available for years prior to filing of the agreement or for any year in which the
terms of the agreement are violated. The county director of tax equalization shall certify to the county
auditor, for each landowner receiving the exemption, the landowner's name, the amount of tax which
would have been due on the exempt acreage for the most recent past tax year, and that the landowner
has filed the required agreement. The amount of the wetiands exemption must be reflected upon the
property tax statement of each eligible taxpayer.

For purposes of this section "wetlands" means all types 3, 4, and 5 wetlands, as determined by
the agricutture commissioner and the director of the game and fish department, in accordance with
United States fish and wildlife service circular no. 39 (1971 edition), drainage of which would be
feasible and practical.

When wetlands are drained or altered so the land no longer qualifies for the exemption provided
by this section, the land is subject to additional taxes which would have been assessed if the property
had not qualified for the exemption provided by this section. The taxes which would have been due on
the land without the exemption for the ten years preceding the year in which the exemption is
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terminated must be compuied, and the property owner shall pay the difference between this amount
and the taxes which were actually paid on the property in addition to taxes currently due. Absence of
water on property qualifying for the exemption under this section, caused by drought conditions, does
not disqualify the property from the exemption under this section.

The wetiands tax exemption provided by this section does not grant the public any additional or
greater right of access to the wetlands or diminish any right of ownership to the wetlands. The owner of
property exempt under this section may use the property in any manner which does not violate the
agreement filed with the county director of tax equalization.

No property is exempt under this section unless the tax commissioner has certified to the county
auditor of each county by December tenth of the taxable year that funds are available in the state
treasury which may be used for payment in full of any state obligations under section 57-02-08.5.

57-02-08.5. Wetlands tax exemption payment - Certification. Prior to November first of
each year, the county auditor of each county shall certify to the state tax commissioner on forms
prescribed by the commissioner the total amount of property tax which would have been due on
property exempt under section 57-02-08.4 within the county and other information as may be
prescribed by the commissioner. The county auditor shall forward to the commissioner copies of all
agreements described in section 57-02-08.4 in effect in the county.

The commissioner shall audit the claims for exemption, make corrections as required, and
certify to the state treasurer for payment to each county on or before June thirtieth of each year the sum
of property taxes due on property exempt under section 57-02-08.4 for the county in the preceding
year.

The county treasurer upon receipt of the payment from the state treasurer shall apportion and
distribute it to the county and local taxing districts on the basis on which the general real estate tax for
the preceding year is apportioned and distributed.

Supplemental certifications by the county auditor and the state tax commissioner and
supplemental payments by the state treasurer may be made after the date prescribed in this section to
make corrections as may be necessary.

No certifications must be made and no apportionment or distribution of payments to political
subdivisions may be made under this section unless property was exempt under section 57-02-08.4 in
the preceding year.

57-02-08.6. Authorization for receipt of funds. The state treasurer is authorized to receive
funds for this program by legislative appropriation and by gift, grant, devise, or bequest of any money or
property from any private or public source. Funds appropriated from any source for this purpose are
not subject to section 54-44.1-11 and all income and moneys derived from the investment of the funds
must be credited to the fund for this program. The director of the game and fish department, the
agriculture commissioner, and the state engineer shall work with the governor, the United States fish
and wildlife service, nonprofit conservation organizations, and any other public official or private
organization or citizen to develop a source of funding to implement sections 57-02-08.4 and 57-02-08.5.
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CHAPTER 57-15

TAX LEVIES AND LIMITATIONS

57-15-26.6. Water resource district's general tax levy. The board of directors
of a water resource district shall estimate expenses of the district and transmit them to
the board of county commissioners according to section 61-16.1-06. The beard of
county commissioners may, by resolution, levy and authorize the county auditor to
extend upon the county or portion of the county in the district a tax not exceeding four
mills on each dollar of taxable valuation in the county or portion of the county in the
district.

57-15-26.8. Garrison Diversion Conservancy District general tax levy. The
board of directors of the Garrison Diversion Conservancy District may levy a tax not
exceeding one mill on the taxable valuation of property within the district according to
sections 61-24-08 and 61-24-09.
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CHAPTER 57-28

RIGHTS OF COUNTY WHEN LANDS NOT REDEEMED

57-28-09. Tax deed to be issued. After the date of foreciosure for property with
an unsatisfied tax lien, the county auditor shall issue a tax deed to the county or, in
cases in which the state engineer has made an assessment against the property under
section 61-03-21.3, the county auditor shall issue a tax deed to the state or, if the
property was sold by another political subdivision of this state within the ten years
preceding the foreclosure, the county auditor shall issue a tax deed to that political
subdivision. The tax deed passes the property in fee to the county, the state, or political
subdivision, free from all encumbrances except installments of special assessments
certified to the county auditor or which may become due afier the service of the notice
of foreclosure of tax lien, a homestead credit for special assessments lien provided for
in section 57-02-08.3, and an easement or right of way recorded with an effective date
that precedes the date of official notice to the record titieholder which states that
property taxes are delinquent and constitute a property lien. While the county, the state,
or political subdivision holds title under a tax deed, it is not liable for the payment of any
installments of special assessments which become due unless the board of county
commissioners, the state, or political subdivision has ieased or contracted to sell the
property. A deed issued under this section is prima facie evidence of the truth and
regularity of all facts and proceedings before the execution of the deed.
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CHAPTER 57-51.1
OIL EXTRACTION TAX

57-51.1-07. Allocation of moneys in oil extraction tax development fund. Moneys
deposited in the oil extraction tax development fund must be apportioned guarterly by the state
treasurer as follows:

1.

Twenty percent must be allocated and credited to the sinking fund established for payment
of the state of North Dakota water development bonds, southwest pipeline series, and any
moneys in excess of the sum necessary to maintain the accounts within the sinking fund
and for the payment of principa! and interest on the bonds must be credited to a special
trust fund, to be known as the resources trust fund. The resources trust fund must be
established in the state treasury and the funds therein must be deposited and invested as
are other state funds to earn the maximum amount permitted by law which income must be
deposited in the resources trust fund. The principal and income of the resources trust fund
may be expended only pursuant to legislative appropriation and are available to:

a. The state water commission for planning for and construction of water-related
projects, including rural water systems. These water-related projects must be those
which the state water commission has the authority to undertake and construct
pursuant to chapter 61-02; and

b.  The industrial commission for the funding of programs for development of energy
conservation and renewable energy sources; for studies for development of
cogeneration systemns that increase the capacity of a system to produce more than
one kind of energy from the same fuel; for studies for development of waste products
utilization; and for the making of grants and loans in connection therewith.

Twenty percent must be allocated as provided in section 24 of article X of the Constitution
of North Dakota.

Sixty percent must be allocated and credited to the state's general fund for general state
pUTpOSEes.

57-51.1-07.1. Resources trust fund - Procedure for review of applications for financial
assistance for water-related projects.

1.

A political subdivision or rural water system seeking loans, grants, or other financial
assistance by legislative appropriation from the resources trust fund for a water-related
project or study must submit the proposed water-related project or study to the state water
commission for review. The commission may require the political subdivision or rural water
system {o supply information as it considers necessary to review the request. After
consideration and review of the proposed water-related project or study, the state water
commission may conduct or it may require the project sponsor to conduct a preliminary
study for the proposed project or study. The preliminary study must be conducted in
accordance with criteria established pursuant to subsection 3.

Every legislative bill appropriating moneys from the resources trust fund pursuant to
subsection 1 must be accompanied by a state water commission report, which must

include:
a. Asummary of the engineering feasibility study of the proposed water project.

b. Statements concerning the proposed water project as it relates to the comprehensive
state water plan of the state water commission.

c. The need for the proposed water project, including any alternative projects which
would satisfy such need.

d. The availability of other sources of funding or financial assistance for such water
project.
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e. A recommendation as to whether or not the proposed water project should receive
financial assistance thiough legislative appropriation from the resources trust fund.

f.  Other items as deemed necessary or appropriate by the state water commission.

3. The state water commission shall adopt rules for governing the review and
recommendation of proposed water projects for which financial assistance by legislative
appropriation from the resources trust fund is being sought under this section.

57-51.1-08. Intent. It is the intent of the electors of the state of North Dakota and the
fegislative assembly to fund public elementary and secondary education in North Dakota at the level of
seventy percent of the educalional cost per student, as determined under the provisions of chapter
15.1-27, to provide funds for the developmental center at westwood park, Grafton, and to provide for
water development and utilization and energy conservation and development programs by enactment
of an excise tax to be known as the "oil extraction tax" and enactment of an income tax credit.

The legislative assembly has determined that many areas within the state of North Dakota do
not have adequate water supplies for municipal, domestic, livestock, light industrial, and other uses.
However, adequate water supplies are essential for the social and economic stability of municipalities
and rural areas. It is, therefore, declared to be in the best interest of the people of the state of North
Dakota to establish a resources trust fund to be used to construct, or assist in the construction of,
muitiple-use water supply facilities. The legisiative assembly also recognizes that appropriate planning
to meet current and long-range water needs for the benefit of all of the citizens of the state of North
Dakota is a matter of concern and high priority. The legislative assembly further intends that revenues,
generated by use of any facilities constructed, in whole or in part, with financing from the resources
trust fund, shall be deposited in the resources trust fund.
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TITLE 61
WATERS

CHAPTER 61-01
GENERAL PROVISIONS

61-01-01. Waters of the state - Public waters, All waters within the limits of the state
from the following sources of water supply belong to the public and are subject to appropriation
for beneficial use and the right to the use of these waters for such use must be acquired pursuant
to chapter 61-04;

1.  Waters on the surface of the earth excluding diffused surtace waters but including
surface waters whether flowing in well-defined channels or flowing through lakes,
ponds, or marshes which constitute integral parts of a stream system, or waters in
lakes;

2. Waters under the surface of the earth whether such waters flow in defined
subterranean channels or are difused percolating underground water;

3. All residual waters resulting from beneficial use, and all waters artificially drained;
and

4,  Ajl walers, excluding privately owned waters, in areas determined by the siate
engineer to be noncontributing drainage areas. A noncontributing drainage area is
any area that does not contribute natural flowing surface water to a natural stream or
waltercourse at an average frequency more often than once in three years over the
latest thirty-year period.

61-01-01.1. Reciprocal rights of riparian owners. Repealed by S.L. 1977, ch. 569,
§27.

61-01-01.2. Findings and declaration of policy - Use of ground water for irrigation.
The legislative assembly finds that the use of ground water for irrigation purposes is vitally
important to the economic future of this state, The reliance on processing planis for the
consistent quality resulting from irrigation is an important factor in preserving this state's
reputation for quality agricultural production. Therefore, it is declared necessary and in the public
interest that the state by and through the state water commission strongly discourages the
conversion of agricultural water permits to any other use. Further, the legislative assembly
declares that any feasible or reasonable alternative supply of water be made available for
municipal or domestic use to enable the continued use of ground water for irrigated agriculture
and agriculturai processing.

61-01-02. Right to use water - Basis - Waters appropriated for irrigation purposes -
Priority in time, Repealed by S.L. 1977, ch. 569, § 27.

61-01-03. Ciaims to the use of water initiated prior to and after March 1, 1905, In all
cases of claims to the use of water initiated prior to March 1, 1905, the right shall relate back to
the initiation of the claim, upon the diligent prosecution to completion of the necessary surveys
and construction for the application of the water to a beneficial use. All claims to the use of water
initiated after March 1, 1905, shall relate back to the date of receipt of an application therefor in
the office of the state engineer, subject to compliance with the applicable provisions of law, and
the rules and regulations established thereunder.

61-01-04. Eminent domain - Who may exercise. The United States, or any person,
corporation, limited liability company, or association may exercise the right of eminent domain to
acquire for a public use any property or rights existing when found necessary for the application
of water to beneficial uses, including the right to enlarge existing structures and use the same in
common with the former owner. Any canal right of way so acquired shall be located so as to do
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the least damage to private or public property, consistent with proper and economical
engineering construction. Such property or rights may be acquired in the manner provided in
chapter 32-15 and the North Dakota Rules of Civil Procedure.

61-01-05. Reclaiming waters turned into natural or artificial watercourse. Water
turned into any natural or artificial watercourse by any party entitled to the use of such water may
be reclaimed below and diverted therefrom by such party, subject to existing rights, due
allowance for losses being made, as deterrined by the state engineetr.

61-01-06. Watercourse - Definition. A watercourse entitled to the protection of the law
is constituted if there is a sufficient natural and accustomed flow of water to form and maintain a
distinct and a defined channel it is not essential that the supply of water should be continuous or
from a perennial living source. It is enough if the flow arises periodically from natural causes and
reaches a plainly defined channel of a permanent character. H requested by a water resource
board, the state engineer shall determine i a watercourse is constituted.

61-01-07. Obstruction of watercourses - Penalty. If any person illegally obstructs any
ditch, drain, or watercourse, or diverts the water therein from its natural or adificial course, the
person is liable to the party suffering injury from the obstruction or diversion for the full amount of
the damage done, and, in addition, is guilty of a class B misdemeanor.

61-01-08. Obstructing navigation - Penalty. Every person who in any manner
obstructs the free navigation of any navigable watercourse within this state is guilty of a
misdemeanor.

61-01-09. Destruction of dams - Penalty. Every person who wilifully destroys or
tampers with any dam or structure erected to retain water or any embankment necessary for the
support thereof, or who willfully makes or causes to be made, any aperture in such dam or
embankment, with intent to destroy the same, is quilty of a class A misdemeanor.

61-01-10. Interference with piers or boams - Penaity. Repealed by S.L. 1975,
ch. 1086, § 673.

61-01-11. Remaoving or injuring piles - Penalty. Repealed by S.L. 1975, ch. 106,
§ 673.

61-01-12. Fouling waters with gas tar or other refuse - Penalty., Repealed by
S.L. 1975, ch. 106, § 673; 1975,¢ch. 568, § 1

61-01-13. Fouling public waters with dead animals or other refuse - Penalty.
Repealed by S.L. 1975, ch. 106, § 673; 1975, ch. 568, § 1.

61-01-14. Fouling public water - What included. Repealed by S.L. 1975, ch. 568, § 1.

61-01-15. Riparian owners of land lying adjacent to nonnavigable streams.
Repealed by S.L. 1959, ch. 408, § 2.

61-01-16. Erection of guards when cutting ice - Penalty for failure to do so. All
persons cutting ice in or upon any waters within the boundaries of this state, for the purpose of
remaving such ice for sale or commercial use, shail surrcund the cuttings and openings made
with fences or bushes or other guards sufficient to warn all persons of such cuttings and
openings, and shall maintain the same until ice has formed again in such openings to a thickness
of at least six inches [15.24 centimeters]. Any person viclating this section may be prosecuted
under section 12.1-17-03.

61-01-17. Lawful to boom logs in navigable rivers. Any person, having lags or lumber

in any stream navigable for watercraft in this state, may boom such logs or lumber along the
shore, and shall secure the boom by means of piles driven in the stream, or by chains, ropes,
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timber, or traverse poles made fast at points along the shore. There shall be sufficient channel
left clear at all times for the free passage of any craft usually navigating such stream.

61-01-18. State or municipalities may join water users' associations - Fee for
recording articles by recorder. Repealed by S.L. 1975, ch. 106, § 673.

61-01-19. Right of way granted. A right of way is granted to any duly incorporated
water users' association by and with the consent of the board of university and school lands, to
construct over and across any state, school, and institution lands, flumes, ditches, and canals for
irrigation purposes and to construct on such lands reservoirs for the storage of water for irrigation
purposes.

61-01-20. When special assessments shall become a lien. As between vendor and
vendee, all special assessments upon real property levied pursuant to the provisions of this title
shall becorme and be a lien upon the real property upon which the same are assessed, from and
after the first day of January next after such assessments shall have been cerified and returned
to the county auditor, to the amount so cerified and returned, and no more.

61-01-21. Foreclosure of property when only special assessment is delinquent. |f
there are no delinquent general taxes against any parcel of real estate and it is foreclosed for
special assessments under this title, the notice of foreclosure of tax lien shalf contain a statement
to the effect that the foreclosure is for special assessments. |f the foreclosure is made only for
special assessments levied by a municipality or by a taxing district other than the county, the
county auditor shall issue a tax deed to the municipality or taxing district which levied such
special assessments in the usual course of procedure.

61-01-22. Permit to drain waters required - Penalty. Repealed by S.L. 1981, ch. 632,
§11.

61-01-23. Investigation or removal of obstructions in channel. In order to investigate
or remove obstructions from the channel or bed of any watercourse and thus prevent ice from
gorging therein and to prevent flooding or pollution of such watercourse, the state water
commission, any water resource district, any municipality, any board of county commissioners,
and any federal agency authorized to construct works for prevention of damage by floods or for
abatement of stream poliution, may enter upon lands lying adjacent to such watercourse to
investigate or remove, or cause to be removed from the bed, channel, or banks of such
watercourse obstructions which prevent or hinder the free flow of water or passage of ice therein.
However, such entry upon adjacent lands must be by the most accessible route and the entering
agency is responsible to the landowner for any damage.

61-01-24, Mouse official name of river. That body of water which enters the state in or
adjacent to that township described as township one hundred sixty-four, north, range
eighty-seven, west, in the county of Renville, and proceeds in a generally southerly course
through the city of Minot, thence in a generally easterly and northerly course through the cities of
Velva and Towner to a point in or adjacent to that township described as township one hundred
sixty-four, north, range seventy-nine, west, in the county of Boltineau, at which point it leaves the
state of North Dakota, shalt be known as the "Mouse” river. Nothing herein shall be considered
as invalidating any national or international agreements designating the river as the Souris.

61-01-25. Penalty. Any person violating any of the provisions of this chapter or any rule
or regulation of the state engineer for which another penalty is not specificaily provided is guilty of
a class B misdemeanor.

61-01-26. Declaration of state water resources policy. In view of legislative findings
and determination of the ever-increasing demand and anticipated future need for water in North
Dakota for every beneficial purpose and use, it is hereby declared to be the water resources
policy of the state that:
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1. The public health, safety, and general welfare, including without limitation,
enhancement of opportunities for social and economic growth and expansion, of all
of the people of the state, depend in large measure upon the optimum protection,
management, and wise utilization of all of the water and related land resources of
the state.

2. Wellbeing of all of the people of the state shall be the overriding determinant in
considering the best use, or combination of uses, of water and related land
resources.

3. Storage of the maximum water supplies shall be provided wherever and whenever
deemed feasible and practicable.

4,  Accruing benefits from these resources can best be achieved for the people of the
state through the development, execution, and periodic updating of comprehensive,
coordinated, and well-balanced shor-term and long-term plans and programs for the
conservation and development of such resources by the departments and agencies
of the state having responsibilities therefor. The plans and programs for the
conservation and development of these resources may include implementation of a
program to cost-share with local sponsors of water quality improvement projects.

5. Adequate implementation of such plans and programs shail be provided by the state
through cost-sharing and cooperative participation with the appropriate federal and
state departments and agencies and political subdivisions within the limitation of
budgetary requirements and administrative capabilities, including consideration of
cost-sharing for water quality improvemnent projects.

6. Required assurances of state cooperation and for meeting nonfederal repayment
obligations of the state in connection with federal-assisted state projects shall be
provided by the appropriate state department or agency.

7. Required assurances of local cooperation and for meeting nonfederal repayment
obligations of local interests in connection with federai-assisted iocal projects may,
at the request of poiitical subdivisions or other local interests be provided by the
appropriate state depariment or agency, provided, if for any reason it is deemed
necessary by any department or agency of the state to expend state funds in order
to fulfill any obligation of a political subdivision or other local interests in connection
with the construction, operation, or maintenance of any such project, the state shali
have and may enforce a claim against the political subdivision or other ocal interests
for such expenditures.

The provisions of this section may not be construed in any manner to iimit, impair, or abrogate
the rights, powers, duties, or functions of any department or agency of the state having
jurisdiction - or responsibilities--in the field of water and related land resources conservation,
development, or utilization.

61-01-26.1. Findings and declaration of policy - Water to eastern North Dakota a
critical priority - Water supplementation study - Employment of staff. The legislative
assembly finds that many areas and localities in eastern North Dakecta do not enjoy safe drinking
water. It is also found that other areas and localities in eastern North Dakota do not have
sufiicient quantities of water to ensure a dependable, long-term water supply. The legislative
assembly further finds that supplementation of the water resources of eastern North Dakota from
other available sources, including the Missouri River, may be the only aiternative to provide
eastern North Dakota with a dependable source of safe, good quality water and an adeguate
quantity of water.

it is further deciared that efiective development and utilization of the fand and water
resources of this state; the opportunity for greater economic security; the protection of health,
property, enterprise, and the preservation of the benefits from the land and water resources of

l
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this state; and the promotion of the prosperity and general welfare of all of the people of North
Dakota involve, necessitate, and require the exercise of the sovereign powers of the state and
concern a public purpose. Therefore, in order to accomplish this public purpose, it is declared
necessary that a means o supply and distribute water to the people of eastern North Dakota for
all beneficial purposes must be developed. In furtherance of this public purpose, the supply and
delivery of water to eastern North Dakota is established as a critical priority and the state water
commission shall, in cooperation with the Garrison Diversion Conservancy District and the
communities and rural water systems in eastern North Dakota, address this critical priority by
developing a plan and estimate of the costs for supplementing the water resources of eastern
North Dakota with water supplies from other available resources, including the Missouri River.

The state water commission may employ full-time personnel and may employ such other
personnel as are necessary for the administration of this section as appropriated funds permit.
Notwithstanding section 61-02-64.1, funds disbursed from the contract fund or appropriated for
purposes of administering this section may be used for salaries and expenses of persons
employed pursuant to this section.

61-01-26.2. Statewide water development goals. The legislative assembly will support
to the extent funds are available from the water development trust fund the comprehensive
statewide water development program developed pursuant to section 2 of chapter 587 of the
1995 Session Laws and to the state water management plan established under section 61-01-26.
In order to implement the state water management plan, the legislative assembiy will support the
following:

1. During the 1999-2001 biennium:

a. Southwest pipeline project: Six million dollars in state funds and efeven miliion
five hundred thousand doflars in federal funds, assuming Perkins County water
system payment to the state water commission of four million five hundred
thousand doliars.

b. Northwest area water supply project: Eight million two hundred thousand
dollars in local funds and fourteen million eight hundred thousand dolars in
federal funds, with an option being considered of the state water commission
bonding the local cost-share with local repayment of the total principal, interest,
and cost of issuance of the bonds to the state water commission

c. Other municigal, rural, and industrial projects: Twenty-five million five hundred
thousand dolars in local funds and thirty-nine million nine hundred thousand
doliars in federal funds.

d. Grand Forks flood control: Twenty-five million dollars in local funds, twenty-five
million dollars in state funds, and thirty-eight million five hundred thousand
dollars in federal funds. The state total cost-share of fifty-two million dollars or
so much of the total cost-share that is required may be bonded, requiring a loan
repayment estimated at three million nine hundred thousand dollars per year
with repayment beginning in 20071

e. Devils Lake outlet to the Sheyenne River and to west Stump Lake: Seventeen
million five hundred thousand dollars in state funds and thirty-two million five
hundred thousand dollars in federal funds. The total state cost-share of
seventeen million five hundred thousand dollars includes mitigation costs and
will be bonded, requiring a local repayment estimated at one million five
hundred thousand dollars per year, with the split between state and local loan
repayment to be determined. Before bonds may be issued for a Devils Lake
outlet, construction of the outlet must be approved by the state water
commission.

2. During the 2001-03 biennium:
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Water to eastern North Dakota: Seventeen million doflars in federal funds
appropriated under the Garrison Diversion Unit Reformulation Act of 1986
[Pub. L. 99-294; 100 Stat. 418], Dakota Water Resources Act of 1998, or other
federal Act. The local cost has not been determined and will be determined
after project configuration is complete.

Southwest pipeline project: Five hundred thousand dollars in local funds, one
mitlion seven hundred thousand doilars in state funds, and tweilve million five
hundred thousand dollars in federal funds.

Northwest area water supply project: Eight million seven hundred thousand
doliars in local funds and sixteen million three hundred thousand dollars in
federal funds.

Other municipal, rural, and industrial projects: Seventeen million seven
hundred thousand dollars in local funds and thirty-two million eight hundred
thousand dollars in federal funds.

Grand Forks flood control: Thirty-five million seven hundred thousand dollars in
local funds, twenty-seven million dollars in state funds, and sixty-two million
nine hundred thousand dollars in federal funds; annual bond payments of three
million nine hundred thousand dollars. Components of the Grand Forks flood
control project involve water treatment piant improvements. Those federal
costs are reflected in subdivision d because of potential cost-sharing using
Garrison diversion municipal, rural, and industrial funds. Other projects, such
as greenway, are {isted under subdivision g.

Devils Lake outlet to Sheyenne River and to west Stump Lake: Bond
repayments of one million five hundred thousand dollars per year.

General projects: Thirty-one million seven hundred thousand dollars in local
funds, twenty-five million nine hundred thousand dollars in state funds, and
thirty-nine miflion eight hundred thousand dollars in federal funds,

During the 2003-05 biennium:

a.

Water to eastern North Dakota: Six miflion dollars in federal funds appropriated
under the Garrison Diversion Unit Reformulation Act of 1986 [Pub. L. 99-294;
100 Stat. 418], Dakota Water Resources Act of 1998, or other federal Act. The
local cost has not been determined and will be determined afler project
configuration is complete.

Southwest pipeline project: One million dollars in local funds, five million

dollars in state funds, and eleven million four hundred -thousand dollars in..- -

federal funds.

Northwest area water supply project: Eleven million eight hundred thousand
doliars in local funds and twenty-one million eight hundred thousand dollars in
federal funds.

Other municipal, rural, and industrial projects: Seventeen million seven
hundred thousand dollars in local funds and thirty-two million eight hundred
thousand dollars in federal funds.

Grand Forks fiood control:  Annual bond payments of three million nine
hundred thousand dollars.

Devils Lake outlet to Sheyenne River and to west Stump Lake: Bond
repayments of one million five hundred thousand dollars per year.
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g.

General projects: Twenty-four milfion dollars in local funds, eighteen million
four hundred thousand dollars in state funds, and five million five hundred
thousand dollars in federal funds.

During the 2005-07 blennium:

a.

Water to eastern North Dakota: Eighty-four million dollars in federal funds
appropriated under the Garrison Diversion Unit Reformulation Act of 1986
[Pub. L. 99-294; 100 Stat. 418}, Dakota Water Resources Act of 1998, or other
federal Act. The local cost has rnot been determined and will be determined
after project configuration is complete.

Southwest pipeline project: One million dollars in local funds, nine miltion five
hundred thousand dollars in state funds, and nineteen million five hundred
thousand dollars in federal funds.

Northwest area water supply project: Five million eight hundred thousand
dollars in local funds and ten million nine hundred thousand doflars in federal
funds.

Other municipal, rural, and industrial projects: Seventeen million seven
hundred thousand dollars in local funds and thirty-two million eight hundred
thousand dollars in federal funds.

Grand Forks flood control:  Annual bond payments of three million nine
hundred thousand dollars.

Devils Lake outlet to Sheyenne River and to west Stump Lake: Bond
repayments of one million five hundred thousand dollars per year.

General projects: Twenty-four million dollars in local funds, eighteen million
four hundred thousand dollars in state funds, and five million five hundred
thousand dollars in federal funds.

During the 2007-09 biennium:

a.

Water to eastern Norlh Dakota: Fifty-nine million doliars in federal funds
appropriated under the Garrison Diversion Unit Reformulation Act of 1986
[Pub. L. 99-294; 100 Stat. 418}, Dakota Water Resources Act of 1988, or other
federal Act. The local cost has not been determined and will be determined
after project configuration is complete.

Northwest area water supply project: Three million seven hundred thousand
dollars in local funds and seven million dollars in federal funds.

Other municipal, rural, and industrial projecis: Seventeen million seven
hundred thousand doliars in local funds and thirty-two million eight hundred
thousand dollars in federal funds.

Grand Forks flood control: Annual bond repayments of three million nine
hundred thousand dollars.

Devils Lake outlet to Sheyenne River and to west Stump Lake: Bond
repayments of one million five hundred thousand doliars per year.

General projects: Twenty-four million dollars in local funds, eighteen million

four hundred thousand dollars in state funds, and five million five hundred
thousand doltars in federal funds.
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6. During the 2009-11 biennium:

a. Water to eastern North Dakota: Two million dollars in federal funds
appropriated under the Garrison Diversion Unit Reformulation Act of 1986
[Pub. L. 99-294; 100 Stat. 418], Dakota Water Resources Act of 1998, or other
federal Act. The local cost has not been determined and will be determined
after project configuration is complete.

b. Northwest area water supply project: One million seven hundred thousand
dollars in local funds and three million three hundred thousand dollars in federal
funds.

¢.  Other municipal, rural, and industrial projects: Seventeen million seven
hundred thousand dallars in focal funds and thirty-two milfion eight hundred
thousand dollars in federal funds.

d. Grand Forks flood control: Annual bond repayments of three million nine
hundred thousand dollars.

e. Devils Lake outlet to Sheyenne River and to west Stump Lake: Bond
repayments of one million five hundred thousand doilars per year.

f.  General projects: Twenty-four million dollars in local funds, eighteen million
four hundred thousand dollars in state funds, and five million five hundred
thousand dollars in federal funds.

7. Beyond the year 2011;

a. Water to eastern North Dakota: The local cost has not been determined and
will be determined after project configuration is complete.

b. Northwest area water supply project: Eight million seven hundred thousand
dollars in local funds and sixteen million three hundred thousand dollars in
federal funds.

¢, Other municipal, rural, and industrial projects: One hundred thirty million two
hundred thousand dollars in local funds and two hundred forty-one million two
hundred thousand dollars in state funds. The anticipated three hundred
forty-five million dollars in federal cost-share has been used in the previous
bienniums and the remaining cost-share for projects has been identified as a
potential state cost-share.

d. Grand Forks flood control: A total of fifty-eight miliion five hundred thousand
doltars in bond repayments is anticipated. - : : .

e. Devils Lake outlet to Sheyenne River and to west Stump Lake: A total of fifteen
million dollars in bond repayments.

f.  General projects: Two hundred twenty million two hundred thousand doilars in
jocal funds, one hundred fifty-six miilion four hundred thousand doliars in state
funds, and thirty-four million three hundred thousand dallars in federal funds.

61-01-27. Procedure for converting mineral wells to water wells. In order to protect
the public's health, safety, and welfare and to protect this state’s ground water supplies, and
except for purposes related to chapters 38-08 and 38-08.1, no well that has been drilled for the
purpose of the exploration or production of oil or gas may be converted to a water well without
first obtaining approval from the industrial commission. Any person who converts an expioration
or production well to a water well without first obtaining approval from the industrial commission
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is guilty of a class A misdemeanor and shall be required to close the well in accordance with
state standards and bear all costs associated with the closure.
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CHAPTER 61-02
WATER COMMISSION

61-02-01. Water conservation, flood control, management, and development
declared a public purpose. It is hereby declared that the general welfare and the protection of
the lives, health, property, and the rights of all the people of this state require that the
conservation, management, development, and control of waters in this state, public or private,
navigable or unnavigable, surface or subsurface, the control of floods, and the management of
the atmospheric resources, involve and necessitate the exercise of the sovereign powers of this
state and are affected with and concern a public purpose. [t is declared further that any and all
exercise of sovereign powers of this state in investigating, constructing, maintaining, reguiating,
supervising, and controlling any system of works involving such subject matter embraces and
concerns a single object, and that the state water commission in the exercise of its powers, and
in the performance of all its official duties, shall be considered and construed to be performing a
governmental function for the benefit, welfare, and prosperity of all the people of this state.

61-02-01.1. Statewide water development program. The legislative assembly finds
that there is a critical need to develop a comprehensive statewide water development program.
The state water commission shall develop and implement a comprehensive statewide water
development program. The commission shall design the program to serve the long-term water
resource needs of the state and its people and to protect the state’'s current usage of, and the
state's claim to, its proper share of Missouri River water.

61-02-02. Definitions. In this chapter, untess the context or subject matter otherwise
requires:

1.  "“Commission” shall mean the state water commission.
2. "Cost of works" shall include:

a. The cost of construction, the cost of all lands, property rights, water rights,
easements, and franchises acquired which are deemed necessary for such
construction;

b. The cost of all water rights acquired or exercised by the commission in
connection with such works;

c. The cost of all machinery and equipment, financing charges, interest prior to
and during construction and for a peried not exceeding three years after the
completion of construction;

d.  The cost of engineering and legal expenses, plans, specifications, surveys,
estimates of cost, and other expenses necessary or incident to determining the
feasibility or practicability of any project;

e. Administrative expenses;
f.  The construction of the works and the placing of the same in operation; and

g- Such other expenses as may be necessary or incident to the financing
authorized in this chapter, including, but not limited to, funding of debt service,
repair and replacement reserves, capitalized interest, and the payment of bond
issuance costs.

3. "Owner" shall include all individuals, associations, corporations, limited liability
companies, districts, municipalities, and other political subdivisions of this state
having any titte or interest in any properties, rights, water rights, easements, or
franchises to be acquired.
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4. "Project" shall mean any one of the works defined in subsection 5, or any
combination of such works, which are physically connected or jointly managed and
operated as a single unit.

5. "Works" shall be deemed to include:

a. All property tights, easements, and franchises relating thereto and deemed
necessary or convenient for their operation;

b.  All water rights acquited and exercised by the commission in connection with
such works;

c. All means of conserving and distributing water, including without limiting the
generality of the foregoing two subdivisions, reservoirs, dams, diversion canals,
distributing canals, channels, lateral ditches, pumping units, mains, pipelines,
treatrment plants, and waterworks systems; and

d. All warks for the conservation, control, development, storage, treatment,
distribution, and utilization of water including, without limiting the generality of
the foregoing subdivisions, works for the purpose of irrigation, flood control,
watering stock, supplying water for public, domestic, industrial, and recreational
use, fire protection, and the draining of lands injured or in danger of injury as a
result of such water utilization.

61-02-03. Apportioning or allocating water rights by commission. In case any water
rights shall be acquired or exercised by the commission in connection with two or mare works
and projects, the commission, by resolution, shall apportion or allocate to each of such works or
projects such part of such water rights as it may determine, and upon adoption of such a
resolution, such water rights shall be deemed to be a part of each of such works and projects to
the extent that such water rights have been so apportioned or aliocated thereto respectively.

61-02-04. State water commission - Members - Terms - Qualifications. The state
water commission shall consist of the govemnor, agriculture commissioner, and seven other
members to be appointed by the governor who shall take into account reasonable geographic
considerations in making such appointments. The governor or the agriculture commissioner, or
both, may appoint a representative to serve in that official's capacity at such meetings as that
official may be unable to attend. The seven appointive members of the commission must be
appointed for a term of six years each with their terms of office so arranged that two terms and
not more than three terms expire on the first day of July of each odd-numbered year. Each
appointive member must be a qualified elector of the state and is subject to removal by judicial
procedure. In case of a vacancy, the vacancy must be filled by appointment by the governor for
the remainder of the unexpired term. Before entering upon the discharge of official duties, each
appointive member shall take, subscribe, and file with the secretary of state the oath prescribed
for civil officers. : S .

61-02-04.1. Confiict of interest.

1. A member of the commission who has a direct or indirect personal or pecuniary
interest in a matter before the commission must disclose that fact to the commission
and may not participate in or vote on that particular matter.

2. Sections 12 1-13-02, 12.1-13-03, and 48-01.2-08 do not apply to contracts in which
a member of the commission is directly or indirectly interested if the requirements of
subsection 1 have been met.

61-02-05. Chairman of commission. The governor shall be the chairman of the
commission. The governor shall designate a vice chairman who shalli be a member of the
commission. The state engineer shall be the secretary of the commission,
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61-02-06. Principal and branch offices of commission. The commission shall
maintain its principal office in the city of Bismarck and may maintain such branch offices in the
state as it may determine.

61-02-07. Quorum - What constitutes. A majority of the members of the commission
shall constitute a quorum, and the affirmative or negative vote of five members shall be
necessary to bind the commission except for adjournment.

61-02-08. Meetings of commission. The commission may hold meetings at such times
and places as it, by resolution, may provide. The chairman, or in the chairman's absence or
disability, the vice chairman of the commission, may issue a call for any meeting at any time.
The governor, as chairman, shall preside at all meetings of the commission and in case of the
governor's absence or disability the vice chairman shail preside.

61-02-09, Commission a public corporation - Function as state. The commission
shall be a public corporation with all of the powers and authority possessed by such a corporation
in the performance of its duties. The commission may sue and be sued, plead and be
impleaded, and contract and be contracted with, in its corporate name. The commission in the
exercise of all its powers and in the performance of all its duties shall be the state of North
Dakota functioning in its sovereign and governmental capacity.

61-02-10. Commission to have seal - Judicial notice. The commission shall have a
seal bearing its name. Such seal shall be affixed to such records and other instruments as the
commission may direct, and all courts shall take judicial notice thereof

61-02-11. Commission may adopt rules and regulations - Record kept by
commission - Inspection. The commission may adopt and enact all rules, regulations,
resolutions, and bylaws deemed suitable and necessary in the conduct of its business and the
performance of its duties. it shall keep accurate minutes and records of all its acts which at all
reasonable times shall be open for public inspection and which it may cause to be published as it
may deem desirable.

61-02-12. Compensation and expenses of appointive members of commission.
Each appointive member of the commission is entitled to receive sixty-two dollars and fifty cents
compensation per day and must be reimbursed for expenses in the amounts provided in sections
44-08-04 and 54-06-09 while attending meetings of the commission or, at the discretion of the
member, may receive either per diem compensation or expenses in those amounts while
otherwise engaged in official business of the commission, including time of travel between home
and the place at which the member performs such duties.

61-02-13. Employment of assistants. The commission may hire and employ all
necessary aid, help, and assistants, including members of all the professions, for the efficient
performance of its powers and duties.

61-02-14. Powers and duties of the commission. The commission shall have full and
complete power, authority, and general jurisdiction:

1. To investigate, plan, regulate, underake, construct, establish, maintain, control,
operate, and supervise all works, dams, and projects, public and private, which in its
judgment may be necessary or advisable:

a. To control the low-water flow of streams in the state.

b. To impound water for the improverment of municipal, industrial, and rural water
supphes.

c. To control and regulate floodfiow in the streams of the state to minimize the
damage of such floodwaters.
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d To conserve and develop the waters within the natural watershed areas of the
state and, subject to vested rights, to divert the waters within a watershed area
to another watershed area and the waters of any river, lake, or stream into
another river, lake, or stream.

e. To improve the channels of the streams for more efficient transportation of the
available water in the streams.

f. To provide sufficient water flow for the abatement of stream pollution

g. To develop, testore, and stabilize the waters of the state for domestic,
agricultural, and municipal needs, irrigation, flood control, recreation, and
wildlife conservation, by the construction and maintenance of dams, reservoirs,
and diversion canals.

h. To promote the maintenance of existing drainage channels in agricultural lands
and to construct any needed channels.

i, To provide more satisfactory subsurface water suppiies for the municipalities of
the state.

j. To finance the construction, establishment, operation, and maintenance of
public and private works, damns, and irrigation projects, which in its judgment
may be necessary and advisabie.

k. To provide for the storage, development, diversion, delivery, and distribution of
water for the irrigation of agricultural land and supply water for municipai and
industrial putposes.

I.  To provide for the drainage of lands injured by or susceptible of injury from
excessive rainfall or from the utilization of irrigation water, and subject to the
limitations prescribed by law, to aid and cooperate with the United States and
any department, agency, or officer thereof, and with any county, township,
drainage district, or irrigation district of this state, or of other states, in the
construction or improvement of such drains.

m. To provide water for stock.

n. To piovide water for the generation of electric power and for mining and
manufacturing purposes.

To define, declare, and establish rules and regulations:

a. For the sale of waters and water rights to individuals, associations, .

corporations, limited liability companies, municipalities, and other political
subdivisions of the state and for the delivery of water to users.

b. For the full and complete supervision, regulation, and control of the water
supplies within the state.

¢. Repealed by 5.L. 1975, ch. 575, § 2.

d. Govering and providing for financing by local participants to the maximum
extent deemed practical and equitable in any water development project in
which the state participates in cooperation with the United States or with
political subdivisions or local entities.

To exercise full power and control of the construction, operation, and maintenance of
works and the collection of rates, charges, and revenues realized therefrom.

|
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4. To sel, lease, and otherwise distribute all waters which may be developed,
impounded, and diverted by the commission under the provisions of this chapter, for
the purpose of irrigation, the development of power, and the watering of fivestock,
and for any other private or public use.

5. To exercise all express and implied rights, power, and authority that may be
necessary, and to do, perform, and carry out all of the expressed purposes of this
chapter and all of the purposes reasonably implied incidentally thereto or lawfully
connected therewith.

6. To acquire, own, and develop lands for irrigation and water conservation and to
acquire, own, and develop damsites and reservoir sites and to acquire easements
and rights of way for diversion and distributing systems.

7. To cooperate with the United States and any department, agency, or officer thereof
in the planning, establishment, operation, and maintenance of dams, reservoirs,
diversion and distributing systems, for the utilization of the waters of the state for
domestic, municipal, and industrial needs, irrigation, flood control, water
conservation, generation of electric power and for mining, agricultural and
manufacturing purposes, and in this connection the state water commission is
hereby authorized, within the limitations prescribed by law, to acquire, convey,
contribute, or grant to the United States, moneys, real and personal property,
including land or easements for dams and reservoir sites and rights of way and
easements for diversion and distribution systems or participate in the cost of any
project.

8. To consider cost-sharing for water quality improvement projects.

61-02-14.1. Release or assignment of easements - Procedure. The commission
may, when it deems such action to be in the best interests of the state, for good and valuable
consideration, release easements granted to the state for the construction, operation, and
maintenance of dams, along with access thereto, if such dams have not been constructed within
ten years of the granting of the easement or if such dams are no longer useful. The commission
may also assign such easements to a political subdivision if it determines the assignment would
be in the best interests of the state. Any release or assignment shall be in the name of the state
of North Dakota by the governor and attested by the secretary of state.

61-02-15. Provisions of chapter not to limit or deprive state department of health of
authority. Repealed by S.L. 1975, ch. 575, § 2.

61-02-16. Preference is given to individual farmer or irrigation district when
planning or constructing irrigation projects. In planning and constructing irrigation projects, it
shall be the policy of the commission to give preference to the individual farmer or groups of
farmers or irrigation districts who intend to farm the land themselves.

61-02-17. Records, accounts, and statements of works and projects undertaken -
Filed with office of management and budget. The commission shall keep full and complete
accounts and records of all matters and things relating to works and projects undertaken,
established, and maintained by the commission and shall prepare annual balance sheets,
income, and profit and loss statements, showing the financial condition of each project, and shall
file copies thereof with the office of management and budget for public inspection at all
reasonable times by any interested parties or citizens of the state.

61-02-18. Application for irrigation project - Fees to accompany - Surveys made.
Upon application by any landowner, holder of any easement, or holder of any lease of five or
more years' duration, or of any group or association of such landowners, easement holders, or
leaseholders for an irrigation project, the commission shall make such preliminary engineering,
soit survey, and other investigations as may be necessary to determine the feasibility of any such
proposed project. Such applicant shall submit with the application such fees as the commission
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shall establish for projects of different classes. Following such preliminary survey and upon
further application by the applicant, the commission shall enter into a contract with such applicant
for a complete engineering, soil survey, and other investigations of said project. The soil survey
shall meet such standards as are prescribed by the bureau of chemistry and soils of the federal
government and the North Dakota state university of agiiculture and applied science. The
engineering survey shall be of sufficient detail and quality to enable the applicant to comply with
the requirements for obtaining a permit to appropriate water, and to enable any competent
contractor to estimate costs and quantities of material needed within reasonable limits, and to
install such project without further engineering service. The contract for such engineering service
between the applicant and the commission shall require the commission to pay not more than
seventy-five percent of the cost of such detailed engineering survey and the drawing of the
necessary pians and specifications, with not less than twenty-five percent to be paid by the
applicant.

61-02-19. Works of commission may include preparation of land for irrigation
when project undertaken by commission. In any irrigation project undertaken by the
commission serving a single individual, or a group of individuals owning irrigable lands, the works
of the commission may include preparation of the land for irrigation.

61-02-20. Approval of commission necessary before constructing certain size
dams - Inspection during construction. Repealed by S L. 1981, ch. 365, § 8.

61-02-21. Sewage and waste disposal or discharge - Water supply plant - Approval
of commission required. Repealed by S.L. 1975, ch. 575, § 2.

61-02-22. Acquisition of necessary property and power of condemnation. The
commission has full power and authority to acquire by purchase or exchange, upon such terms
and conditions as the commission determines necessary and proper, and by condemnation in
accordance with and subject to chapter 32-15 and the provisions of all laws applicable to the
condemnation of property for public use, any lands, rights, water rights of whatever character,
easements, franchises, and other property determined necessary or proper for the construction,
operation, and maintenance of works. This chapter does not require the commission, in
condemning any riparian water right, to condemn also the riparian land to which such right may
be incident. The tille to all property purchased, acquired, or condemned must be taken in the
name of the commission and held in trust for, and for the use and benefit of, the people of this
state.

61-02-23. Actions to acquire property rights. The commission shall have full power
and authority:

1. Toinstitute, maintain, and prosecute to final determination in any of the courts of this
or any other state, or in any of the federal courts, any and all actions, suits, and
special proceedings that may be necessary:

a. To enable it to acquire, own, and develop lands for irrigation and water
conservation, water distribution, and other necessary purposes. The
commission may sell such lands upon such terms and conditions as it may
prescribe and may own and hold title to lands for damsites, reservoir sites,
water rights, easements, and rights of way for diversion and distributing
systems, lateral ditches, and other means for the distribution of waters in this
state, and for any other necessary purposes,

b, To adjudicate all water rights upon any stream, watercourse, or source of water
supply from which are derived the waters for such reservoir, diversion and
dis_tributing systems, fateral ditches, and other means of distribution.

2. To join in any action any and all owners of vested water righis acquired by any

person, association, corporation, or limited liability company, so that adjudication
may be had of all surplus water upon all of the watercourses and sources, water
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supplies or any project constructed under the supervision and control of the
commission.

3. To join all persons interested as parties in all actions or condemnation proceedings
affecting the title of, or holding liens upon, the property sought to be acquired as
disclosed by the public records, and the court in such actions or special proceedings
shail implead all parties necessary for a full and final determination of ali Issues upon
their merits for the partition and distribution of damages awarded. [n the event of
controversy between such paries, the court may direct the amount of damages
awarded to be paid in or deposited with the clerk of court to abide the result of
further appropriate proceedings either in law or in equity. The taking possession of
properly sought to be condemned shall not be delayed by reason of any dispute
between rival claimants or the failure to join any of them as panties to such action or
condemnation proceedings.

61-02-23,1. Condemnation by the water commission. Whenever a right of way is to
be faken by condemnation proceedings for any purpose authorized by chapiers 61-24.3 or
61-24.6, the commission may take possession of the right of way after making a written offer to
purchase and depositing the amount of the offer with the clerk of the district count of the county
wherein the right of way is located. The clerk shall immediately notify the property owner in
writing of the deposil. Within thirty days after receiving notice, the property owner may appeal {o
the district court by serving notice of appeal upon the water commission and the matter must be
tried at the next term of court with a jury, unless a jury is waived, in the manner prescribed for
trials under chapter 32-15.

61-02-23.2. Devils Lake outlet - Eminent domain - Design and build construction.
in the construction of an outlet from Devils Lake, the commission:

1. Shail make a reasonable and diligent effort to acquire the propery interesis needed
by negotiation. The commission is deemed to have made a reasonable and diligent
effort if it has contacled or altempted to contact the owner of the property interest
needed at least three times over a thiry-day period. [f the commission is unable to
acquire the interest needed by negotiation, then it may take possession of the
interests needed after making a written offer to purchase and depositing the amount
of the offer with the clerk of the district court of the county in which the property
interest is located. The amount of the offer must be at least the average value per
acre of comparable properly. The clerk shail immediately notify the property owner
in writing of the deposit. Within thirty days after receiving notice, the property owner
may appeal to district court by serving notice of appeal upon the commission and
the matter must be tried in the manner prescribed under chapter 32-15.

2. May issue, when it determines that it would be advantageous to the state or that it is
necessary in order to construct the outlet in a timely manner, a request for proposals
to design and build the outlet. The request for proposals must require that each
proposal submitied contain a single price that includes the cost to design and build
the outlet. Neither chapter 48-01.2 or 54-44.7, nor any other law requiring
competitive bidding applies to the construction of the outlet if the commission
determines to use the design and build procedure. The commission shall select the
proposal that it determines is the most advantageous to the state.

61-02-23.3. Construction and operation of the Devils Lake outlet - Authorization -
Agreement. The stale water commission may do all things reasonably necessary to construct
an outlel from Devils Lake, including executing an agreement with the federal government
wherein the state water commission agrees to hold the United States harmiess and free from
damages, except for damages due to the fault or negligence of the United States or its
contractors. The slate engineer may employ full-time personne! and may employ such other
personnel as are necessary for the operation and maintenance of the Devils Lake outlet within
the limits of legislative appropriations for that purpose. Notwithstanding section 61-02-64.1,
funds disbursed from the contract fund and appropriated for the purposes of this section may be
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used for salaries, equipment, operations, and maintenance costs relating to the Devils Lake
outlet.

61-02-24. Cooperation and coordination with all existing agencies. The commission
may investigate, plan, cooperate, and make all contracts or compacts necessary or requisite:

1. With the United States and any department, agency, or officer thereof.

2. With the states of Minnesota, South Dakota, Montana, and Wyoming, or any political
subdivision thereof, and with any other state, and with any department or officer or
political subdivision of any state.

3.  With Canada or any of its provinces, and with any agency, department, or officer of
Canada or any of its provinces.

The powers granted by this section shall extend to ail waters, whether considered as intrastate,
interstate, or international. The commission is specially authorized and empowered to cooperate
with the United States or any of its agencies concerned with investigating, planning, conserving,
utilizing, developing, and handiing water in any form for purposes of water conservation, flood
control, prevention of water pollution, or soil reclamation, or with any other resources of the state,
and concerned with the administration of the public works program of the state or any part
thereof. The commission is authorized to act and to contract fully with the United States, or with
any department, agency, or officer thereof, with full power of purchase, sale, or lease to carry out,
develop, or administer any federal project within this state or partly within the state, and also to
accept and to use any funds provided by the United States or any agency thereof for any such
purposes.

61-02-24.1. Cooperation and participation of political subdivisions. All political
subdivisions, including counties, townships, cities, park districts, and water resource districts may
separately or jointly with other political subdivisions, the state of North Dakota through the
commission or federal departments or agencies, investigate, plan, and do all things necessary for
participating in or undertaking underground or surface water surveys, development, construction,
reconstruction, and maintenance of works, dams, and projects for the beneficial utilization and
control of water resources, and may enter into contracts with the commission to pay rents,
charges, or other payments for the use of works of the commission.

61-02-24.2. Payments in lieu of real estate taxes. For land acquired for the Devils
Lake project, the state water commission shall make payments in lieu of real estate taxes to the
counties in which the property is located in the same manner and according to the same
conditions and procedures as provided in chapter 57-02.1 for payments in lieu of real estate
taxes by the state game and fish department

61-02-25, Duties of state agencies acting through interstate compacts or
agreements. Every state officer, department, board, and commission authorized by any law of . .
" this state to act upon or to be concerned with any interstate commission involving any inierstate:
compact, or to act upon any foreign commission involving any foreign compact, or with any
federal agency or department of the United States, the subject matter of which in any way
concerns or involves water conservation, flood control, irrigation, water pollution or
contamination, or the exercise of the powers and duties granted to the commission by this
chapter, first shall submit to the commission the plans, purposes, and contemplated action and
shall receive the approval of the commission therefor before making any agreement, contract,
purchase, sale, or lease, for any of said purposes. The commission may give its aid and
assistance to any state agency so acting with respect to any interstate compact.

61-02-26. Duties of state agencies concerned with intrastate use or disposition of
waters. Every state officer, department, board, and commission heretofore or hereafter
authorized by any law of this state to take any action, perform any duties, or make any contract
which concerns the use or disposition of waters, or water rights, within the state first shall submit
to the state engineer any plans, purposes, and contemplated action with respect to the use or
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disposition of such waters, and except as provided in this chapter, shall receive the consent and
approval of the state engineer before making any agreement, contract, purchase, sale, or lease
to carry info execution any works or projecis authorized under the provisions of this chapter.

61-02-27. Proposals with respect to use or disposition of waters to be presented to
state engineer. All persons, including corporations, limited EKability companies, veluntary
organizations, and associations, when concerned with any agreement, contraci, sale, or
purchase, or the construction of any works or project which involves the use and disposition of
any water or water rights, shall present to the staie engineer all proposals with respect to the use
or disposition of any such waters before making any agreement, contract, purchase, sale, or
lease in respect thereof.

61-02-28. Plans, investigations, and surveys concerning use of waters - Special
powers of commission. The commission may make plans, investigations, and surveys
concerning the use of any and all waters, either within or without this state, for purposes of
establishing, maintaining, operating, controfling, and regulating systems of irrigation, municipal,
domestic, industrial, recreational, and fish and wildlife works and projects in connection therewith
within the state. The commission shall have all necessary powers of purchasing, selling, leasing,
and assigning in accordance with chapter 61-04, rights and interests in the use or in the
appropriation of waters for which it has filed a declaration of intent pursuant to section 61-02-30,
or obtained a conditional water permit for projects or works and shall possess full autherity and
jurisdiction to exercise and assert actual control over the corpus of all of such waters, and to
regulate the diversion thereof subject to rules and methods prescribed by the commission. This
power and authority shall include full right to contract and agree with any person, association,
agency, or entity concerning water rights held by such person, association, agency, or entity
through which the commission may be given full authority and jurisdiction over such water and
water rights. In connection therewith the commission may coordinate, subordinate, suppiement,
and act jointly or subordinately with the United States, and any agency or department thereof,
covering or concerning any federal project affecting water use, works, or projects in connection
therewith.

61-02-29. Commission to have full control over unappropriated public waters of
state. The commission shall have full control over all unappropriated public waters of the state,
whether above or under the ground, for which it has filed a declaration of intention pursuant to
section 61-02-30, to the extent necessary to fulfilf the purposes of this chapter.

61-02-30. Commission acquiring water rights and administering provisions of
chapter - Declaration of intention. In acquiring the rights and administering the terms of this
chapter, the commission may initiate a right to waters of this state by executing a declaration in
writing of the intention to store, divert, or control the unappropriated waters of a particular body,
stream, basin, or source, designating and describing in general terms the waters claimed, means
of appropriation, and location of proposed use, and shall cause said notice to be filed in the office
of the slate engineer. The state engineer shall issue a conditional water permit to the
commission consistent with the terms of the declaration of intention, which shall vest in such
commission on the date of the filing of such declaration. The commission alse shall file in the
office of the state engineer copies of its plans and specifications involved in completing any
project for the appropriation of water which it intends to construct. Except as provided by this
section, water rights shall be acquired by any person, association, firm, corporation, fimited
liability company, municipality, or state or federal agency, department, or political subdivision in
the manner provided by chapler 61-04.

61-02-31. Priority of a water right dates from when. Repealed by S.L. 1983, ch. 676,
§ 38.

61-02-32. Modification of plans by commission regarding project to appropriate
waters - Filing declaration of intention. The commission, if i shall modify its plans in
connection with any proposed project concemning which the commission shall have filed a
declaration of intention to appropriate waters, shall file in the office of the state engineer a
declaration releasing all or part of the waters affected by such declaration.
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61-02-33. Commission to file declaration of completion of appropriation with state
engineer. Upon compieting the construction of works and application to beneficial use of the
waters described in the declaration provided in section 61-02-30, the commission shal! file in the
office of the state engineer a declaration of completion of the appropriation, reciting the matters
contained in the original deciaration of intention to appropriate and the conditional water permit
for such works obtained from the state engineer.

61-02-34. Declaration of intention to appropriate or release waters or completion of
appropriation as evidence. A certified copy of the record of the commission’s declaration of
intention to appropriate waters, or of the release of all or part of said waters, or of the completion
of appropriation, shall be received as competent evidence in all courts and shall be deemed
prima facie proof of ail matters recited therein.

61-02-35. When right of commission to waters attaches - Continuation of authority
and jurisdiction. The right of the commission to the waters within this state acquired as
provided in this chapter for the purposes defined in this chapter shali attach at and from their
source and while flowing in the streams, traveling to the means of control, as well as when
actually confined by such means. The authority and jurisdiction of the commission shalt continue
over such waters after they are released for purposes of use and shall continue to such places of
use, and the commission, through and by officers and agents under its authority, may continue to
exercise control over such waters and may prevent the diversion thereof without permission first
obtained. The commission may reclaim and possess all waters furnished or supplied by it
seeping or overflowing from the previous place of use.

61-02-36. Natural streams employed as a means of diversion of water - Adopting
methods to determine natural flow. Wherever natural streams are employed as a means of
diversion of water from the place of confinement to the place of use, the commission shall adopt
proper methods and means of determining the natural flow of such streams when the amount of
such natural flow is insufficient to satisfy or fill the needs of appropriators prior in right.

61-02-37. Headgates and measuring devices maintained by appropriators of
natural streams - Commission adopting rules preventing diversion of water. All
appropriators of the natural flow of natural streams shall maintain headgates and measuring
devices at their respective points of diversion for the purpose of enabling the commission or its
authaorized agents to determine the amount of water being diverted at any time. The commission
may adopt and exercise any method or act to prevent the diversion of any waters under its
control without permission first obtained.

61-02-38. Holder of water right on natural! stream may turn controi over to
commission. Any holder of a water right on a natural stream may agree with the commission
that it shall have contro! of the diversion of waters due under such right. In such an event, the
commission, through its officers and agents, may exercise the same authority over the waters
due said appropriator and ray cause them to be delivered to the appropriator in the same
manner as in case of waters appropriated by the commission..

61-02-39. Commission may adjust plans and operation of project to obtain
financial ald from United States. For the purpose of obtaining financial aid from the United
States, the commission may adjust the plans and operation of any project created under this
chapter to conform to the laws and regulations of the federal government and the supervision of
any board, bureau, or commission constituted under such authority and may exercise such
powers whenevet conferred.

61-02-40. Authority of commission to extend and be applied to natural waters of
state. The authority of the commission conferred by the provisions of this chapter shall extend
and be applied to any right to the natural flow of the waters of this state which it may acqurre by
condemnation, purchase, exchange, appropriation, or agreement.

61-02-41. Surveys for the diversion of waters. For the purpase of regulating the
diversion of the natural flow of waters, the state engineer may enter upon the means and place of
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use of all appropriators for the purpose of making surveys of respective rights and seasonal
needs.

61-02-42. Commission to take into consideration decrees of court adjudicating
waters of natural stream. The commission shall take into consideration the decrees of the
courls of this state having jurisdiction which purport to adjudicate the waters of any natural
strearn or its tributaries, and a fair, reasonable, and equitable reconciliation shall be made
between the claimants asserting rights under different decrees and between decreed rights and
asseried rights of appropriation not adjudicated by any coun.

61-02-43. Commission may hold hearings relating to rights of claimants - Notice -
Findings made. The commission may hold hearings relating to the rights of respective
claimants after first giving such notice as it deems appropriate, and it may make findings of the
date and quantity of appropriation and use of all claimants, which it shail recognize and observe
in diverting the waters which it owns. The commission may police and distribute to the owner of
any such recognized appropriation the waters due the owner upon request of such owner and
under terms agreed upon.

61-02-44, Controlling natural flow of stream deemed police power - Water
commissioners not to deprive commission. The commission, when engaged in controlling
and diverting the natural flow of any stream under the authority granted by the provisions of this
chapter, shall be deemed to be exercising a police power of this state. Water commissioners
appointed by any count shall not have any authority or jurisdiction to deprive the commission of
any of the waters owned or administered under agreement with respective owners, but the owner
of any prior or vested right contending that the commission is not recognizing and respecting
such right may resort to a count of law or equity for the purpose of determining whether or not the
rights of said claimant have been invaded, and the commission shall observe the terms of any
final decree.

61-02-45. Commission may divert at any place on stream after impounding or
acquiring the right of appropriation. On the commission's impounding or acquiring the right of
appropriation of the waters of any stream, it may divent or authorize the diversion at any point on
said stream, or any poriion thereof, when the same may be done without injury to any prior
appropriator or riparian owner whose rights shall not have been acquired by the commission as
provided in this chapter.

61-02-46. Commission may issue bonds - Legisiative authorization - Payment
restricted.

1. The commission may provide by resolution, at one time or from time to time, for the
issuance of state water development revenue bonds for the purpose of paying the
cost of any one or more of the works authorized by this chapter. The commission
may provide for the refunding and refinancing of the bonds from time to time as
often as it is advantageous and in the public interest to do so.

2. if the principal amount of bonds to be issued for any one works pursuant to this
chapter will exceed in the aggregate two million dollars, no bonds may be issued to
finance that works unless the legislative assembly authorizes the works and
declares the works to be in the public interest.

3. Bonds issued under this chapter shall not be in any way a debt or liability of this
state and shall not constitute a loan of the credit of this state or create any debt or
debts, liability or liabilities on behaif of this state, or be or constitute a pledge of the
faith and credit of this state, but all such bonds shall be payable solely from funds or
revenues pledged or available for their payment as authorized in this chapter. The
bonds shall not constitute a charge, lien, nor encumbrance, legal or equitable, upon
any property of the commission, other than funds or revenues pledged for their
payment. Each bond shall recite in substance that the bond, including interest
thereon, is payable solely from the funds or revenues pledged to the payment
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thereof, and that the bond does not constitute a debi of this state or of the
commission within the meaning of any constitutional or statutory limit.

61-02-47. When bonds to mature - Callable before maturity. The bonds which may
be issued by the commission shall mature at such time or times, either serially or at one time, in
not more than forty years from their date, or dates, as may be fixed by the resolution of the
commission, but may be made callable before maturity, if so stated in the resofution and on the
face of each bond.

61-02-48. Commission to determine interest rate, form, denomination, and
execution of bonds. The commission shall determine the rate of interest bonds issued under
this chapter shall bear, the time or times of payment of such interest, the form of the bonds, and
the manner of executing the bonds, and shall fix the denomination or denominations of the bonds
and the place or places of payment of principal and interest thereon, which may be at any bank
or trust company within or without this state. The bonds shall be sold at public sale or private
sale and at such price or prices as the commission shall determine.

61-02-49, Officers whose names are on bonds ceasing to be officers before
delivery of bonds - Validity of bonds. In case any of the officers whose signatures appear on
the bonds or coupons provided for in this chapter shall cease to be such officers before the
delivery of such bonds, such signatures nevertheless shall be valid and sufficient for all purposes,
the same as if such officers had remained in office until such delivery.

61-02-50. Bonds issued are negotiable. Repealed by S.L. 1983, ch. 676, § 38.

61-02-51. How bonds may be secured. The bonds provided for in this chapter may be
secured by works or lands, and the income derived therefrom, and other funds as the
commission may pledge, and the funds received from the sale or disposal of water and from the
operation, lease, sale, or other dispesition of the works, lands, property, and facilities to be
acquired out of the proceeds of the bonds and as provided in this chapter.

61-02-52. Commission may provide for registration of bonds. Provision may be
made by the commission for the registration of any of the bonds as provided by chapter 21-03.1.

61-02-53. issuance and sale of bonds - Proceeds from sale - Use. The bonds
authorized under this chapter may be issued and sold from time to time and in amounts
determined by the commission. The commission may, subject to the provisions of section
61-02-48, provide for the sale of the bonds in such manner and for such price as it may
determine to be for the best interests of the state. The proceeds of the bonds shall be used
solely for the payment of the cost of works authorized by this chapter plus costs of issuance,
interest during construction, and any reasonably required reserve funds, and shall be paid out in
such manner and under such restrictions as the commission may provide.

61-02-54. Resolution providing for issuance of bonds. . Each resolution providing for
the issuance of bonds provided for in this chapter shali set forth the purpose or purposes for
which the bonds are to be issued, the provisions for the payment of the bonds, and the revenues
or other funds pledged to secure the payment of the bonds.

61-02-55. Issuance of temporary bonds. Prior to the preparation of definitive bonds,
the commission may issue or provide for the issuance of temporary bonds, exchangeable for
definitive bonds when the definitive bonds have been executed and are available for delivery.
Temporary bonds may be issued without any other proceedings or the happening of any other
condition or thing specified and required by this chapter, except that if legislative authorization is
required for the issuance of the definitive bonds pursuant to section 61-02-46, the authorization
must be received before the temporary bonds may be issued.

61-02-56. Bond guaranty or insurance - Method. Whenever the commission shall find

it necessary to insure or guarantee the payment of all or a part of the principal or interest of any
seties of bonds, it may enter into an agreement to place under trust indenture or agree to deposit
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in a trust fund moneys now or hereafter appropriated, to guarantee and insure the payment of the
interest on and principal of the bonds. From and with moneys thus appropriated, the commission
may guarantee or insure, or agree to pay, or pay the interest on and principal of the bonds. The
appropriation of such funds, and the use thereof by the commission to guarantee or insure the
payment of any of its bonds, shall not be construed to be pledging the credit of the state of North
Dakota nor the guaranteeing by the state of any bonds. The commission may also enter into an
agreement with a private bond insurer or with a bank or other credit enhancement provider for
bond insurance, a guaranty, a letler of credit, or any other credit enhancement that the
commission may find to be advantageous or necessary to insure or guarantee the payment of
the interest on or the principal of the bonds. The cost of any credit enhancement may be paid
with bond proceeds or other funds available for that purpose.

61-02-57. Moneys appropriated to pay interest and principal of bonds available as
a revolving fund. Moneys appropriated to enable the commission to guarantee the payment of
the interest or principal of its bonds shall be available to the commission as a continuing
revolving fund, and moneys so appropriated, and any unexpended balances thereof, including
interest on the moneys and unexpended balances, shall not revert to the state general fund at
the end of any biennial fiscal period but shall be available for use by the commission to insure
and guarantee the payment of, or pay, to the exient provided in this chapter, the interest and
principal of its bonds until otherwise required by law.

61-02-58. Lien upon bond proceeds. All moneys received from bonds of any series
issued pursuant to this chapter shall be used solely for the purpose of paying the cost of the
works or projects for the construction of which the bonds have been issued, or for the purpose of
paying costs of issuance, interest during construction, and establishing any reasonably required
reserve funds. There shall be a lien upon such moneys, until so used in favor of the holders of
the bonds or the trustee provided for in this chapter in respect to the bonds.

61-02-59. Series of bonds may be secured by trust indenture. In the discretion of the
commission, any series of bonds may be secured by a trust indenture by and between the
commission and a corporate trustee, which may be any trust company or bank having the
powers of a trust company within or outside of the state.

61-02-60. Trust indentures - Where filed - Filing constitutes constructive notice.
Each trust indenture, or an executed courterpart thereof, shall be filed in the office of the
secretary of state. The filing of a trust indenture, or an executed counterpart thereof, in the office
of the recorder of the county in which the property covered by said trust indenture is located shall
constitute constructive notice of the contents thereof to ail persons from the time of such filing,
and no recording of such trust indenture or the contents thereof shall be necessary.

61-02-61. Resolution or indenture may contain provisions protecting bondholders -
Expenses incurred in carrying out indenture. Either the resolution providing for the issuance
of bonds or the trust indenture may contain such provisions for protecting and enforcing the rights
and remedies of the bondholders as may be reasonable and proper. No enumeration of
particular powers granted may be construed to impair any general grant of power contained in
this chapter. All expenses incurred in carrying out the provisions of the resolution or trust
indenture may be treated as a part of the cost of maintenance, operation, and repair of the works
affected by the resolution or trust indenture.

61-02-62, Powers of commission in issuance of bonds. In connection with the
issuance of any bonds for the purpose of paying in whole or in part, or as supplemented by a
grant from the United States or any instrumentaiity or agency thereof, the cost of any works or
project, or in order to secure the payment of the bonds, the commission may:

1. Pledge all or any part of the income, profit, and revenue of the works or project, and
all moneys received from the sale or disposal of water, use of water, water storage,
or other service, and from the operation, lease, sale, or other disposition of all or any
part of the works or project, or other funds as the commission may determine.
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17.
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Covenant against pledging all or any part of the income, profit, and revenue of the
works or project and all moneys received from the sale or disposal of water, use of
water, water storage, or other service, and from the operation, lease, sale, or other
disposition of all or any part of the works or project.

Covenant against mortgaging all or any part of the works or project or against
permitting or suffering any lien thereon.

Covenant to fix and establish such prices, rates, and charges for water and other
services made available in connection with the works or project as to provide at all
times funds together with other funds the commission may pledge which will be
sufficient:

a. To pay all costs of operation and maintenance of the works or project together
with necessary repairs thereto;

b. To meet and pay the principal and interest of all the bonds as they severally
become due and payable; and

c. To create such reserves for the principal and interest of all the bonds and for
the meeting of contingencies in the operation, repair, replacement, and
maintenance of the works or project as the commission shail determine.

Make such further covenants as to prices, rates, and charges as the commission
shall determine.

Create special funds, in addition to those required by this chaptet, for the meeting of
contingencies in the operation and maintenance of the works or project and to
determine the manner in which, and the depository or depositories in which, the
funds shall be deposited and the manner in which the same shall be secured. Any
bank or trust company incorporated under the laws of this state may act as the
depository and shall furnish such indemnifying bonds or pledge such securities as
may be required by the commission on all deposits exceeding the sum of five
thousand dollars.

Pravide for the replacement of lost, destroyed, or mutilated bonds.

Covenant against extending the time for the payment of the principal or interest on
any bonds, directly or indirectly, by any means or in any manner.

Presctibe and covenant as to the events of default and the terms and conditions
upon which any or all of the bonds shall become, or may be declared, due before
maturity, and as to the terms and conditions upon which a declaration and its
consequences may be waived.

Covenant as to the rights, liabilities, powers, and duties arising upon the breach by it
of any covenant, condition, ar obligation.

Vest in a trustee or trustees the right to enforce any covenant made to secure or to
pay the bonds, or to foreclose any trust indenture in relation thereto, provide for the
powers and duties of the trustee, or trustees, and limit the liabilities thereof, and
provide the terms and conditions upon which the trustee or trustees or the holders of
bonds or any proportion of them may enforce any covenant or exercise the right of
foreclosure.

Make covenants and do any and all such acts and things as may be necessary or

convenient or desirable in order to secure the bonds, or, in the absolute discretion of
the commission, to make the bonds more marketable, notwithstanding that such

61-02: 14



covenants, acts, or things may not be enumerated or expressly authorized in this
chapter.

13. Do ali things in the issuance of the bonds, and in providing for their security, that
may not be inconsistent with the Constitution of North Dakota.

61-02-63. Mortgage of commissjon - Contents - Purchaser at foreclosure sale -
Rights. Any purchaser at any sale of any works or project pursuant to a judgment or decree in
an action to foreclose a trust indenture conveying in trust or mortgaging any works or project
financed with bonds issued by the commission as authorized by this chapter shall obtain title to
the works or project free from any trust or other obligation of the commission, the state of North
Dakota, or the public thereof, as to its operation, maintenance, use, or disposition except the
obligation to use all water impounded in the works or project for sale, rental distribution, or other
beneficial use.

61-02-64. Fund created by commission - Depository. The commission shall have a
fund to be known as the “contract fund”. The moneys in the contract fund shall be deposited in
the state treasury. The contract fund shall have such accounts as the commission may
determine. The use or disposition of such accounts, including the pledging thereof for the
security of and payment on one or more series of bonds, shall be determined by the commission

61-02-64.1. Contract fund - Purpose - Reimbursements 10 be deposited with the
state treasurer. Unless otherwise provided under the terms of a bond resolution or trust
indenture adopted by the commission pursuant to this chapter, all contractual obligations of the
commission, excepting salaries and expenses of commission employees and the cost of any
office supplies, materials, and eguipment, must be paid from the contract fund. The moneys in
the contract fund must be paid out or disbursed in the manner determined by the commission.
Any moneys paid to the commission by any department, agency, or political subdivision of this or
another state or of the United States or any person, corporation, or limited liability company to
meet its part of the cost of a water project, shared with the commission on a matching basis, and
as determined by a contract entered into with the commission, must be held pursuant to the
terms of the resolution or trust indenture adopted by the commission pursuant to this chapter or
deposited with the state treasurer. Moneys deposited with the state treasurer are appropriated to
the commission and must be credited 1o the contract fund.

61-02-64.2. Repayment of loan proceeds and reimbursemenis deposited in
resources trust fund. Notwithstanding section 61-02-64.1, any repayment made after
January 1, 1881, of any loans disbursed from the contract fund or resources trust fund and any
moneys paid to the state or the commission after January 1, 1991, io reimburse the commission
for moneys, other than bond proceeds, used for municipal, rural, and industrial water supply
projects must be deposited in the resources trust fund in the state treasury.

61-02-65. Commission to have complete system of accounting - Contents. The
commission shall have a complete systern of accounting to show the total expenditure of and
investment in each project and the total revenue derived therefrom and shall prepare periodic
reports giving the financial statement of each project and the status of all projects together.

61-02-66. Construction fund - Contents - Disbursements - Surplus remaining.
Hepealed by S.L. 1995, ch. 588, § 18.

61-02-67. Revenue bond payment fund - Contents. Repealed by S.L. 1985, ch. 588,
§18.

61-02-67.1. Revenues and funds available to pay bonds. Bonds issued under this
chapter are payabie solely from:

1. Revenues lo be received by the commission from the operation of a works financed
with the bonds.
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2. Any other revenues available to the commission.

61-02-68. State treasurer to pay interest on bonds - Redemption of bonds -
Appropriation. Repealed by S.L. 1895, ch. 588, § 18.

61-02-68.1. Borrowing on interim notes - Expenses paid and loans made from
proceeds - Issuance of notes. The commission, pursuant to appropriate resolution, and in
order to carry out the business of developing the water resources of this state as provided in this
chapter, may borrow money and issue interim financing notes (the terms "interim notes” or
"notes”, unless the context otherwise requires, may be used in sections 61-02-68.1 through
61-02-68.19 in lieu of the term "interim financing notes®) in evidence thereof in order to provide
owners with construction period financing. The construction period financing may include the
costs of construction of works or projects, funding of debt service reserves and capitalized
interest, and the payment of the costs of issuance.

61-02-68.2. interim financing notes guaranteed by United States agency or
instrumentality - Limitations. In addition to its other powers, the commission may enter into
interim financing and loan agreements with any owner or owners to loan the proceeds of the
commission's interirn financing notes to any owner or owners for works or projects authorized by
this chapter anywhere within this state and to adopt the necessary resolution therefor, without
regard to the limitations, provisions, or requirements of any other law, except those of this
chapter. Before any such agreement can be entered into, an agency or instrumentality of the
United States government, including, but not limited to, the farmers home administration ot the
old west regional commission, or any agency of this state, including but not limited to, the Bank
of North Dakota, must have committed itself to make a grant or loan to such owner or awners.
Under this section the commission may only provide interim financing less than or equal to the
federal or state grant or loan commitment on each project and may not apply the proceeds of
such notes and financing to any purpose other than expenses allowed by section 61-02-68.1 and
the project or works for which the loan agreement is made. Notes authorized by sections
61-02-68.1 through 61-02-68.13 shall not be considered revenue bonds undet section 61-02-46,
and the proceeds of any such notes shall not be part of any commission fund as enumerated in
section 61-02-64, and need not be deposited in the state treasury.

61-02-68.3. interim financing - Proper authority required. Before entering into any
foan agreement under section 61-02-68.2, the commission shall be satisfied by opinion of the
attorney genetal, by an examination of relevant charters, resolutions, minutes, and other
documents, or by other sufficient means that the owner or owners receiving such interim
financing has the authority and power to construct the project or works, borrow these funds, and
enter into the loan agreement. The commission shall also be so satisfied that all procedures,
resolutions, and other things necessary to exercise such authority and power have been followed
or properly performed.

61-02-68.4. Interim financing - Independent review of feasibility of project. Before
issuing any interim financing notes pursuant to section 61-02-68.1, the commission shall conduct
a review of the feasibility of the project or works to ensure that projected water consumption,
operating costs, construction costs, revenues, and other statistics are reliable and that the project
will be able to pay its expenses. The commission shall state the findings of its review in a motion
entered in the minutes of its proceedings.

61-02-68.5. Interim financing - Proceeds pledged as security - Assignment to
commission of rights to proceeds. Any interim financing agreement pursuant to section
61-02-68.2 shall provide that the owner or owners receiving the proceeds of such interim
financing shall pledge and dedicate the proceeds of its loan or grant from the United States or the
state as security for the interim financing notes issued pursuant to the loan agreement. In
addition, the execution of any interim financing agreement under section 61-02-68.2 shall
constitute an assignment to the commission of the right to receive the proceeds of the federal or
state loan or grant so far as is necessary to secure the notes issued pursuant to the agreement
and in preference to any other obligation whatsoever of the owner or owners receiving the interim
financing. it shall not be necessary for the financing agreement, trust indentures, or any other
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document relating to the interim financing agreement to be filed or recorded in order for the
assignmerit to the commission to be perfected.

61-02-68.6. Terms of interim financing notes - Extension of maturity dates. Any
resolution authorizing the issuance of interim financing notes shall specify the principal amount,
rate of interest, and maturity date, but not to exceed three years from date of issue, and such
other terms as may be specified in such resolutions. The time of payment of any such notes
may be extended for a period of not exceeding two years from the maturity date thereof.

61-02-68.7. Pledge of revenues to secure interim financing notes. All interim
financing notes and the interest thereon must be secured by a pledge of, and be payable from,
any grant or loan to be made by an agency or instrumentality of the United States government or
the state of North Dakota, as specified in section 61-02-68.2, and in connection with such project
or works.

61-02-68.8. Additional covenants and conditions to secure interim financing notes.
The commission, in order to further secure the payment of the interim financing notes, is
authorized and empowered to make any other or additional covenants, terms, and conditions,
and to do and perform such acts as may be necessary, convenient, or desirable in order to
secure payment of its notes, and to make the notes more acceptable to lenders. Exercise of
authority pursuant to this section shall be consistent with the provisions of this chapter.

61-02-68.9. Registration of interim financing notes - Interest payment - Redemption
prior to maturity. The commission may provide for the registration of interim financing notes in
the name of the owner either as to principal alone, or as to both principal and interest, on such
terms and conditions as the commission may determine by the resolution authorizing their issue.
Interest on the notes may be made payable semiannually, annually, or at maturity, however, the
first interest payment period may be less than six months. The notes may be made redeemable,
prior to maturity, at the option of the commission, in the manner and upon the terms fixed by the
resolution authorizing their issuance.

61-02-68.10, Execution and attestation of interim financing notes - Sale. The interim
financing notes shall be executed by the chairman or the vice chairman of the commission and
shall be attested by the signature of the state engineer. The signature of the chairman or vice
chairman, and the state engineer, and any other signatures on appurienant coupons, may be
facsimiles. The notes shall be sold at private or public sale in such manner, at such rate of
interest, and at such price as the commission shall by resolution determine.

61-02-68.11. Bond provisions applicable to interim financing notes. The provisions
of sections 61-02-49, 61-02-59, 61-02-60, 61-02-81, 61-02-62, and 61-02-65, relating to bonds
also apply to notes issued pursuant to section 61-02-68.1.

61-02-68.12, Interim financing notes or guarantees not a state obligation - Payment
restricted to revenues - Notes or guarantees not 3 lien. Interim financing notes issued by the
commission under this chapter or guaraniees provided under sections 61-02-68.14, 61-02-68.15,
61-02-68.16, 61-02-68.17, 61-02-68.18, or 61-02-68.19 are not a debt or liability of this state and
do not constitute a loan of the credit of this state or create any debt or debts, liability or liabilities
on behalf of this state, or be or constitute a pledge of the faith and credit of this state, but all
notes or guarantees are payable solely from funds pledged or available for their payment as
authorized in this chapter The notes or guarantees do not constitute a charge, lien, nor
encumbrance, legal or equitable, upon any property of the commission, other than funds
received pursuant to an interim financing agreemenit.

Each note issued under this chapter must recite in substance that the note, including
interest thereon, is payable solely from a loan or grant to be made by an agency or
instrumentality of the United States government, or North Dakota, and that the note does not
constitute a debt of the commission within the meaning of any constitutional or statutory iimit.
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61-02-68.13. interim financing notes as legal investments and security.
Notwithstanding any restrictions contained in any other law, this state and all public officers,
boards and agencies, and political subdivisions and agencies thereof, all national banking
associations, state banks, trust companies, savings banks and institutions, savings and loan
associations, investinment companies, and other persons carrying on a banking business, and all
executors, administrators, guardians, trustees, and other fiduciaries, may legally invest any
sinking funds, moneys, or other funds belonging to them or within their control in any interim
financing notes issued by the commission pursuant to this chapter, and the notes are authorized
security for any and ail public deposits.

61-02-68.14. Guarantee issued by commission. The commission may guarantee
evidences of indebtedness issued or other obligations undertaken by the owners of water
projects eligible to receive municipal, rurai, and industrial water supply funds pursuant to Pub. L.
99-294 [100 Stat. 418}, or evidences of indebtedness issued or other obligations undertaken by a
not-for-profit organization establishing a financing program for the owners of the water projects
eligible to receive municipal, rural, and industrial water supply funds pursuant to Pub. L. 99-294
[100 Stat. 418] for the purpose of providing the owners with construction period financing.
Construction period financing may include the cost of construction of works or projects, funding of
debt service reserves and capitalized interest, and the payment of the costs of issuance. A
commission guarantee of indebtedness or other obligations of an owner of a water project must
be authorized by resolution of the commission and must be evidenced by a written agreement
approved by the commission.

61-02-68.15. Pledges. The commission may pledge the municipal, rural, and industrial
water supply funds authorized by Pub. L. 99-294 [100 Stat. 418] as security for a guarantee or
note. A pledge is valid and binding whenevet the pledge is made. The revenues or other
moneys pledged and thereafter received by the commission are immediately subject to the lien
of the pledge without physical delivery or further act, and the lien of the pledge is valid and
binding as against all parties having claims of any kind against the commission, regardiess of
whether the parties have notice, Neither the resolution nor any other insttument by which a
pledge is created need be filed or recorded, except in the records of the commission.

61-02-68.16. Reserve fund.

1. The commission shall establish and maintain a reserve fund in which there must be
deposited all moneys appropriated by the legislative assembly for the purpose of the
fund, all proceeds of notes issued or guaranteed by the cornmission required to be
deposited in the fund by terms of a contract ar a resolution of the commission with
respect to the proceeds of notes, any moneys or funds of the commission that it
determines to deposit in the fund, any moneys made available to the commission for
the purposes of the fund from any other source, and any contractual right to the
receipt of moneys by the commission for the purpose of the fund, inciuding a letter of
credit or similar instrument. Moneys in the reserve fund must be held and applied
solely to the payment of the interest on and the principal of notes.and sinking fund
paymenis as they become due and payable and for the retirement of notes,
including paymeant of any redemption premium required to be paid when any notes
are redeemed or retired before maturity, and for the payment of principal and
interest on evidences of indebtedness or obligations guaranteed by the commission.
Moneys in the reserve fund may not be withdrawn if the withdrawal would reduce the
amount in the reserve fund to an amount less than the required debt service reserve,
except for payment of the interest due and payable on notes and the principal of
notes maturing and payable and sinking fund payments and for the retirement of
notes in accordance with the terms of a contract between the commission and Its
noteholders, for the payment of principal and interest on evidences of indebtedness
or obligations of an owner of water projects for which a guarantee has been issued
by the commission, and for payment of interest or principal or sinking fund payments
or retirement of notes or draws upon a guarantee, for which other moneys of the
commission are not then available in accordance with the terms of the contract. The
reserve fund may not be used for the payment of a guarantee by the commission
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uniess the commission has determined that notes of the commission cannot be
issued under acceptable terms for the payment of the guarantee or that the payment
of the guarantee wiil not reduce the reserve fund to an amount less than the required
debt service reserve. The required debt service reserve must be an aggregate
amount equal to at least the largest amount of money required by the terms of all
contracts between the commission and its noteholders to be raised in the current or
any succeeding calendar year for the payment of interest on and maturing principal
of outstanding notes and the payment required by the terms of any contract to a
sinking fund established for the payment or redemption of the notes.

2. if the establishmemt of the reserve fund for an issue or the maintenance of an
existing reserve fund at a required level under this section would necessitate the
investment of all or any portion of a new reserve fund or all or any portion of an
exisling reserve fund at a restricted yield, because 1o not restrict the yield may cause
the notes to be taxable under the Internal Revenue Code, then at the discretion of
the commission a reserve fund does not need be established before the issuance of
notes or the reserve fund need not be funded to the levels required by other
subsections of this section or an existing reserve fund may be reduced.

3. Notes may not be issued by the commission unless there is in the reserve fund the
required debt service reserve for alt notes then issued and outstanding and the notes
to be issued. This chapter does not prevent or preciude the commission from
satistying this requirement by depositing so much of the proceeds cf the notes to be
issued, upon their issuance, as is needed to achieve the required debt service
reserve. The commission may issue its notes for the purpose of providing an
amount necessary to increase the amount in the reserve fund to the required debt
service reserve, or to meet any higher or additional reserve as may be fixed by the
commission with respect to the fund.

4. In order to assure the maintenance of the required debt service reserve, there must
be appropriated by the legislative assembly and paid to the commission for deposit
in the reserve fund any sum certified by the commission as necessary to restore the
reserve fund to an amount equal to the required debt service reserve or to maintain
a reserve fund established by the commission under this chapter and required
according 1o the terms of a guarantee issued by the commission. The commission
may approve a resolution for the issuance of notes, as provided by this chapter,
which states in substance that this subsection is not applicable to the required debt
service reserve for notes issued under that resolution.

5. I the maturity of a series of notes of the commission is not more than three years
from the date of issuance of the notes, the commission may determine that no
reserve fund need be established for that respective series of notes or that the
reserve fund may be in an amount less than the required debt service reserve. If the
determination is made, holders of that respective series of notes do not have an
interest in or claim on existing reserve funds established for the security of the
holders of previously issued commission notes, and do not have an interest in or
claim on reserve funds established for the holders of subsequent issues of notes of
the commission.

61-02-68.17. Additional reserves and funds. The commission may establish additional
and further reserves or other funds or accounts as may be necessary, desirable, or convenient to
further the accomplishment of the purposes of the commission tc comply with the provisions of
an agreement made by or a resolution of the commission.

61-02-68.18. Protection of service during term of guarantee or loan.
1. The service provided or made available by owners of water projects through the

construction or acquisition of an improvement, or the improvement revenues,
financed in whole or in part with a guarantee or loan to the owners of water projects
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from the commission or any other state entity, may not be curtailed or fimited by
inciusion of all or any part of the area served by the owners of water projects within
the boundaries of any other owners of water projects, or by the graniing of any
private franchise for similar service within the area served by the owners of water
projects, during the term of the guarantee or loan. The owners of water projects
providing the service may not be required to obtain or secure a franchise, license, ot
permit as a condition of continuing to serve the area if it is included within the
boundaries of another owner of a water project during the term of the guarantee ot
loan.

2. Under the circumstances described in subsection 1, nothing prevents the two
owners of water projects and the commission or other state entity from negotiating
an agreement for the right or obligation to provide the service in question, provided
that an agreement is invalid unless the commission or other state agency or
enterprise is a party to the agreement and unless the agreement contains adequate
safeguards to ensure the security and timely payment of any outstanding notes of
the commission issued to fund the loan.

61-02-68.19. Interim financing notes, guarantees, or bonds for municipal, rural, and
industrial water supply projects - Public interest. Guarantees made under section
61-02-68.14 or bonds or interim notes issued under chapter 61-02 for the purpose of providing
construction petiod financing for owners of water projects eligible to receive municipal, rural, and
industrial water supply funds pursuant to Pub. L. 99-294 [100 Stat. 41B] are in the public interest
and are not subject to the limitation contained in subsection 2 of section 61-02-46.

61-02-69. Property of commission exempt from taxation. All the property of the
commission shall be exempt from taxation.

61-02-70. Expenses paid from administrative fund. Repealed by 5.L. 1965, ch. 447,
§ 24

61-02-71. Commission may accept and receive appropriations and contributions,
The commission may receive and accept appropriations and contributions from any source,
either of money or property or things of value, to be held, used, and applied for the purposes
provided for in this chapter.

61-02-72. Revenue bonds of commission are iegal and valid investments of
financial institutions - Exemption from taxation. Notwithstanding any restrictions contained in
any other faw, the state and all public officers, boards, and agencies, and political subdivisions
and agencies thereof, all national banking associations, state banks, trust companies, savings
banks and institutions, savings and loan associations, investment companies, and other persons
carrying on a banking business, and all executors, administrators, guardians, trustees, and other
fiduciaries, may legally invest any sinking funds, moneys, or other funds belonging to them or
within their control in any bonds issued by the commission pursuant to this chapter, and the
bonds are authorized security for public deposits. The bonds, and the interest thereon, are
exempt from all state, county, and municipal taxes.

61-02-73. Construction of chapter. Nothing contained in this chapter shall be deemed
to interfere with any vested rights to the use of water. This chapter being necessary for the
welfare of the state and its citizens, it shall be construed liberaily to effect the purposes thereof.

61-02-74. Certain moneys to be deposited in general fund. Repealed by S.L. 1971,
ch.587,§ 1.

61-02-75. Hearing withesses - Subpoena - Oath - Fees. HRepealed by S.L. 1987,
ch.739,§ 1.

61-02-76. Hearing - Appeals from decision of commission. Except as more
specifically provided in this title, any person aggrieved because of any action or decision of the
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commission under the provisions of this title has the right to a hearing by the commission if no
hearing on the matter resulting in the action or decision has been held. !f a hearing has been
held, the person aggrieved has the right to petition for reconsideration and to appeal, all in
accordance with the provisions of chapter 28-32.

61-02-77. Emergency municipal, tribal, and rural water system drinking water grant
program. The commission may establish an emergency municipal, tribal, and rural water
assistance program for municipalities, tribes, and rural water systems, whose primary source of
water is the Missouri River, Lake Sakakawea, or Lake Oahe. The commission may establish
procedures, cost-share guidelines, and other criteria for municipalities, tribes, and rural water
systems that request emergency assistance due to low water conditions on the Missouri River,
Lake Sakakawea, or Lake Oahe. The purpose of this program is to provide emergency grant
funds to municipalities, tribes, and rural water systems facing a critical need or health risk as a
result of the inability of the water intake system for the municipal, tribal, or rural water system to
supply an adequate quantity of quality water to the people served by the municipal, tribal, or rural
water sysiem.
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CHAPTER 61-02.1
FLOOD CONTROL OR REDUCTION PROJECTS

61-02.1-01. Legislative findings and intent - Authority to issue bonds.

1.

The legislative assembly finds that some cities suffered serious economic and social
injuries due to the major flood disaster in 1997 and other recent floods and are at
significant risk for future flooding; and that construction of flood control or reduction
projects is necessary for the protection of health, properly, and enterprises and for
the promotion of prosperity and the general welfare of the people of the state and
that construction of any such projects involves and requires the exercise of the
sovereign powers of the state and concerns a public purpose. Therefore, it is
declared necessary and in the public interest that the state by and through the state
water commission assist in financing the costs of constructing flood conirol or
reduction projects through the issuance of bonds.

The legisiative assembly finds that continued construction of the southwest pipeline
project is necessary for the protection of health, property, and enterprises and for the
promotion of prosperity and the general welfare of the people of the state and that
continued construction of the southwest pipeline project involves and requires the
exercise of the sovereign powers of the state and concerns a public purpose. The
legisiative assembly also finds that current funding for the southwest pipeline project
has become uncertain, and therefore, it is declared necessary and in the public
interest that the state by and through the state water commission assist in financing
the costs of continued construction of the southwest pipeline project through the
issuance of bonds,

The legisiative assembly finds that the Devils Lake basin is suffering and facing a
worsening flood disaster; and that construction of an outlet from Devils Lake is
necessary for the protection of health, property, and enterprises and for the
promotion of prosperity and the general welfare of the people of the state; and that
construction of the outlet involves and requires the exercise of the sovereign powers
of the state and concerns a public purpose. Therefore, it is declared necessary and
in the public interest that an outlet from Devils Lake be constructed with financing
from the state water commission to provide flood relief to the Devils Lake basin.

The legislative assembly finds that there is a critical need o develop a
comprehensive statewide water development program to serve the long-term water
resource needs of the state and its people and fo protect the state's current usage
of, and the state's claim to, its proper share of Missouri River water.

In furtherance of the public purpose set forth in subsection 1, the state water
commission may issue bonds under chapter 61-02 and the proceeds are
appropriated for flood control projects authorized and funded in part by the federal
government and designed to provide permanent flood control or reduction to cities
that suffered severe damages as a result of the 1997 flood or other recent floods
and to repay the line of credit extended to the state water commission under
S.L. 1999, ch. 535, §4. The commission may issue bonds for a flood control or
reduction project only:

a. When:
(1) A flood contro! or reduction project involves a city that suffered

catastrophic flood damage requiring evacuation of the major share of its
populace;
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(2) A flood control or reduction project includes interstate features and
requires acquisition of private property to build permanent flood
protection systems to comply with federal flood protection standards;

(3} The governing body of a city provides a written certification to the state
water commission that the city has committed itself to contribute one-half
or more of the North Dakota project sponsor's share of the nonfederal
share of the cost to construct the project;

(4} The United States army corps of engineers issues its approval of the
flood control or reduction project;

(3) A project cooperation agreement, which contains provisions acceptable
to the state engineer and is approved by the governor, is enteted by the
state of Minnesota ot one of its political subdivisions in which the flood
contral or reduction project is to be constructed;

(6) A project cooperation agreement, which contains provisions acceptable
to the state engineer and is approved by the governor, is entered by the
state or one of its political subdivisions in which the flood control or
reduction project is to be constructed;

(7} The governing body of the city has approved a financing plan for all
amounts of the nonfederal share of a flood control or reduction project in
excess of the amounts to be paid by the state; and

(8) That the flood control or reduction project is designed to be cost-effective
and that any impact on residential neighborhoods is minimized in an
amount reasonably practicable as determined by the state engineer and
approved by the governer;

b. When a fiood control or reduction project in a city with a population as of the
1990 federal decennial census of at least eight thousand and not more than ten
thousand has received significant federal funding through federal grants and
funds from the United States army corps of engineers and the federal
emergency management agency; or

¢.  When a flood control or reduction project in a city with a popuiation as of the
1990 federail decennial census of at least four thousand five hundred and not
more than six thousand has at least seventy percent of the land within the
boundaries of the city located within the one hundred year floodplain as
designated on a flood insurance rate map and the United States army corps of
engineers issues its approval of the flood control or reduction project.

in furtherance of the public purpose set forth in subsection 2, the state water
commission may issue bonds under chapter 61-02 and the proceeds are
appropriated for construction of the southwest pipeline project and to repay the liine
of credit extended to the state water commission under S.L. 1999, ch. 535, § 4. The
commission may only issue bonds under this chapter for continued construction of
the southwest pipeline project when it is determined that the Perkins County water
system will not make payment to the state water commission in the amount of four
million five hundred thousand dollars or on January 1, 2000, whichever occurs
earlier. If the Perkins County water system makes payment to the state water
commission after January 1, 2000, the payment must be used to pay principal and
interest on bonds issued for continued construction of the southwest pipeline project
as provided in subsection 2 of section 61-02.1-04. If the Perkins County water
system does not make payment to the state water commission, no benefits may
accrue to the Perkins County water system.
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In furtherance of the public purposes set forth in subsections 3 and 4, the state water
commission may issue bonds under chapter 61-02 to finance the cost of one or
more of the projects identified in this section.

This chapter does not affect the state water commission's autherity to otherwise
issue bonds pursuant to chapter 61-02 or section 61-24.3-01.

Notwithstanding this section, the state water commission may not issue bonds
authorized under subsection 5 for a project unless federal funds have been
appropriated for that project.

61-02,1-02. Bond issuance amount limited. Repealed by S.L. 2005, ch. 591, § 4.

61-02,1-02.1. Funding - Statewide water development projects - Bond issuance

amount.

1.

The priorities for the statewide water development program include municipal, rural,
and industrial projects; irrigation projects; general water management projects,
including rural flood control, snagging and clearing, channel improvement,
recreation, and planning studies; flood control projects; and weather modification
projects, which are authorized and declared to be in the public interest. The state
water commission may provide the funds necessary to construct these projects from
money appropriated to the state water commission from the resources trust fund, the
water development trust fund, or by issuing bonds in an amount not to exceed sixty
million dollars plus the costs of issuance of the bonds, capitalized interest, and
reasonably required reserves. The proceeds of any bonds issued under the
authority provided in this section are appropriated to the state water commission for
the purposes set forlh in this section.

If the state water commission determines it is appropriate to do so, it may, in lieu of
issuing or in combination with the issuance of bonds pursuant to this section or
section 61-02.1-01, for all or part of the state's cost share for the projects set forth in
those provisions, use funds appropriated to it from the resources trust fund or the
water development trust fund.

61-02.1-03, Limitation of action. An action may not be brought or maintained in any
court in this state questioning the validity of any bonds issued as provided in this chapter unless
the action is commenced within thirly days after the adoption of the resolution of the state water
commission authorizing the sale of the bonds. The state water commission may commence a
special proceeding any time after April 19, 1999, in and by which the constitutionality and validity
of the bonds to be issued pursuant to this chapter may be judicially examined, approved and
confirmed, or disapproved and disaffirmed. Proceedings must comply as nearly as possible with
the procedure required for declaratory judgment proceedings.

61-02,1-04. Bonds payable from appropriations and other revenues.

1.

Principal and interest on bonds issued for flood control or reduction projects as
provided in this chapter are payable from transfers to be made and appropriated by
the legislative assembly from the water development trust fund as provided in
section 61-02.1-05, then from transfers to be made and appropriated by the
legisiative assembly from revenues in the resources trust fund other than revenues
from stale taxes, then from appropriations of other available revenues in the then
current biennium, and then from any other revenues the state water commission
makes available during the then current biennium for that purpose, including any
federal moneys received by the state for the construction of flood control or
reduction projects to pay bonds issued for that project. If sufficient funds from these
sources are not availabie, then from transfers to be made and appropriated by the
legistative assembly from the first available current biennial earnings of the Bank of
North Dakota not to exceed six million five hundred thousand dollars per biennium
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prorated with any other bonds payable from transfers to be made and appropriated
by the legislative assembly from the available current biennial earnings of the Bank
of North Dakota, to be credited by the trustee to the fund established for paying
principal and interest on the bonds under a frust indenture.

Principal and interest on bonds issued for continued construction of the southwest
pipeline project are payable from fransfers to be made and appropriated by the
leqislative assembly from the water development trust fund as provided in section
61-02.1-05, then from transfers to be made and appropriated by the legisiative
assembly from revenues in the resources trust fund other than revenues from state
taxes, then from appropriations of other available revenues in the then current
biennium, or from payment from the Perkins County rural water system, and then
from any other revenues the state water commission makes available during the
then current biennium for that purpose, including any federal moneys received by
the state for the construction of the southwest pipeline pioject to pay bonds issued
for the project. If sufficient funds from these sources are not available, then from
transfers to be made and appropriated by the legislative assembly from the first
available current biennial earnings of the Bank of North Dakota not to exceed six
million five hundred thousand dollars per biennium prorated with any other bonds
payable from transfers to be made and appropriated by the legislative assembly
from the available current biennial earmnings of the Bank of North Dakota, to be
credited by the trustee to the fund established for paying principal and interest on the
bonds under a trust indenture

Principal and interest on bonds issued under subsection 7 of section 61-02.1-01 are
payable from transfers to be made and appropriated by the legislative assembiy
from the water development trust fund as provided in section 61-02.1-05, then from
transfers to be made and appropriated by the legislative assembly from revenues in
the resources ftrust fund other than revenues from state taxes, then from
appropriations of other available revenues in the then current biennium, and then
from any other revenues the state water commission makes available during the
then current biennium for that purpose, including any federal moneys received by
the state for the construction of an outlet to Devils Lake to pay bonds issued for that
project, or financing a statewide water development program to pay bonds issued for
that project. I sufficient funds from these sources are not available, then from
transfers to be made and appropriated by the legislative assembly from the first
available current biennial earnings of the Bank of North Dakota not to exceed six
million five hundred thousand dollars per biennium prorated with any other bonds
payable from transfers to be made and appropriated by the legisiative assembily
from the available current biennial earnings of the Bank of North Dakota, to be
credited by the trustee to the fund established for paying principal and interest on the
bonds under a trust indenture.

Obligations issued as provided in this chapter do not constitute a debt, liability, or
obligation of the state of North Dakota or a pledge of the faith and credit of the state
of North Dakota, but are payable solely from the sources as described in this
chapter.

The state water commission shall include in its submission to the governor for
inclusion by the governor in the biennial executive budget of the state for each year
of the respective biennium during the term of any bonds issued as provided in this
chapter an amount fully sufficient to pay the principal and interest required to be paid
in each year of the biennium, if any, from moneys from nongeneral fund sources.
Provided, that should the governor not include in the executive budget for any
reason the amounls required to be included by this section, the state water
commission shall request independently that the legislative assembly amend the
executive budget appropriation so as to include the amounts.
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6. Principal and interest on bonds issued for projects authorized pursuant to section
61-02.1-02.1 are payable from transfers {0 be made and appropriated by the
legislative assembly from the water development trust fund as provided in section
61-02.1-05, then from transfers to be made and appropriated by the legislative
assembly from revenues in the resources trust fund other than revenues from state
taxes, then from appropriations of other available revenues in the then current
biennium, and then from any ofher revenues the state water commission makes
available during the then current biennium for that purpose. [f sufficient funds from
these sources are not available, then from transfers to be made and appropriated by
the legislative assembly from the first available current biennial earnings of the Bank
of North Dakota not to exceed six million five hundred thousand dollars per biennium
prorated with any other bonds payable from transfers to be made and appropriated
by the legislative assembly from the available current biennial earnings of the Bank
of North Dakota, to be credited by the trustee to the fund established for paying
principal and interest on the bonds under a trust indenture.

61-02.1-05. Water devefopment trust fund. Moneys received by the stale pursuant to
the 1998 seftlement agreement with tobacco product manufacturers, or any successor
agreement, and any earnings on these moneys, must be deposited in the water development
trust fund in the state treasury for use in paying for bonds issued as provided in this chapter and
for other water projects as provided in section 54-27-25 and subsection 23 of section 54-44-04
and for the Red River valley water supply project as provided in chapter 61-24.7.

61-02.1-06. Grand Forks flood control project. Notwithstanding any other provision of

law or policy, any existing caps may not be construed to limit access to total state funding of up
to fifty-two million dollars for the Grand Forks fiood control project.
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CHAPTER 61-03
STATE ENGINEER

61-03-01. State engineer - Appointment - Qualifications - Term - Salary - Engaging
in private practice. A state engineer shall be appointed by the state water commission. Such
engineer shall be a technically qualified and experienced hydraulic engineer and also shall be an
experienced irrigation engineer. The state engineer shall serve as secretary and chief engineer
of the commission. Such engineer shall hold the office for such term as the commission may
determine, and the commission shall fix the state engineer's salary and shall allow the state
engineer's actual and necessary fraveling expenses while away from the office in the discharge
of official duties. The state engineer shall not engage in private practice but shall devote all of
the state engineer's time to the duties and requirements of the office.

61-03-02. Oath of state engineer. Before entering upon the duties of office, the state
engineer shall fake the oath prescribed for civil officers.

61-03-03. Auditing of claims. All claims for services rendered, expenses incurred, or
materials or supplies furnished under direction of the state engineer and which are payable from
the funds appropriated for the prosecution of the work under the state engineer's direction and
supervision, shall be approved by the state engineer.

61-03-04. Biennial report. The state engineer may submit a biennial report to the
governor and the secretary of state in accordance with section 54-06-04.

61-03-05. Fees of state engineer. The state engineer shall be paid and receive the
following fees to be collected in advance and shall be paid by the state engineer into the general
fund of the state treasury:

1. Repealedby SL. 1977, ch. 569, § 27.

2. For recording any permit, certificate of construction or license issued, or any other
water right instrument, two dollars for the first hundred words and twenty-five cents
for each additional hundred words or fraction thereof.

3. For filing any other paper two dollars.

4. Forissuing a certificate of construction or a license to appropriate water three dollars
each.

5. For providing computer disks or copies of documents, inciuding copies of blueprints
of maps or drawings, government land office plats, benchmark books, survey notes,
and water laws, a reasonable fee to be determined by the state engineer.

6. For transmitting documents electronically, a reasonable fee to be determined by the
state engineer.

7. For certifying copies, two dollars for each certificate.

8. For examining and approving in connection with water right applications, plans and
specifications for any dam, not exceeding ten feet [3.05 meters] in extreme height
from the foundation, twenty dollars, for a dam higher than ten feet [3.05 meters] and
not exceeding thirty feet [9.14 meters], forty dollars, for a dam higher than thirty feet
[9.14 meters] and not exceeding fifty feet [15.24 meters], fifty dollars, and for a dam
higher than fifty feet [15.24 meters], seventy-five dollars.

9. For examining and approving in connection with water right applications, plans and

specifications for a canal or other water conduit of an estimated capacity exceeding
fifty and not more than one hundred cubic feet {1.42 and not more than 2.83 cubic

61-03: 1



meters] per second, forty dollars, and for a canal or other water conduit exceeding
one hundred cubic feet [2.83 meters] per second, sixty dollars.

10 For inspecting damsites and construction work when required by law, or when
necessary in the judgment of the state engineer, twenty-five dollars per day and
actual and necessary traveling expenses. The fees for any inspection deemed
necessary by the state engineer and not paid on demand shall be a lien on any land
or other property of the owner of the works, and may be recovered by the state
engineer in any court of competent jurisdiction.

11. Rating ditches or inspection plans and specification of works for the diversion,
storage, and carriage of water, at the request of private parties, not in connection
with an application for the right to appropriate water, actual cost and expenses. The
state engineer shall attach the state engineer's approval to such plans and
specifications if found satisfactory.

12,  For such other work as may be required of the state engineer's office, the fees
provided by law.

13. For testifying personally in civil litigation involving private parties, or through the
engineer's employees, in response to a subpoena in a case in which the engineer is
not a party, the actual cost incurred, including mileage and travel expenses
reimbursement, equal to the reimbursement rates provided for state employees in
sections 44-08-04 and 54-08-08

In ascertaining the actual cost of any work as the term is used in this section, the salary of any
salatied officer for the time employed shall be included.

61-03-05.1. Deposit of certain fees in special fund - Purposes of fund. All fees
collected by the state engineer pursuant to sections 61-04-04.1 and 61-04-06.2 shall be
deposited in the state treasury in a special fund to be known as the water use fund, and shall be
used only for planning, research, and administration required to properly regulate the allocation
and appropriation of the waters of North Dakota. The water use fund may be expended subject
to appropriation by the legislative assembly for the purpose of meeting the costs directly incurred
in conducting the planning and administration required for the proper regulation of the allocation
and appropriation of the waters of the state

61-03-06. Records of state engineer - Open to public - Contents - Certified copies
as evidence. The records of the office of the state engineer are public records, shall remain on
file in the state engineer’s office, and shall be open to the inspection of the public at all times
during business hours. Such records shall show in full all permits, certificates of completion of
construction, and licenses issued, together with ail action thereon, and all action or decisions of
the state engineer affecting any rights or claims to appropriate water. Certified copies of any
records or papers on file in the office of the state engineer shall be evidence equally with the
originals thereof, and when introduced as evidence shall be held as of the same validity as the
originals.

61-03-07. Investigations and reports for board of university and school iands.
Repealed by S.L. 1983, ch. 747, § 1.

61-03-08. Duty of state engineer to cooperate with boards of county
commissioners when requested. Whenever requested so to do by the board of county
commissioners of any county of this state, the state engineer shall cooperate with such board in
the engineering work required to lay out, establish, and construct any drain to be used by any
county or counties or portions of the same for the purpose of diverting floodwaters, lakes, or
watercourses, and in general shall aid and assist the counties of this state in making preliminary
surveys and establishing systems of drainage.
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61-03-09. State engineer's duties in construction of bridges and culverts. Repealed
by S.L. 1989, ch. 747, § 1.

61-03-10. Custodian of government plats. The state engineer shalil be custodian of all
plats, field notes, and records that have been or hereafter may be turned over to the state by the
government. Suitable rooms shall be provided in the capitol building containing vauits for
fireproof protection and the safekeeping of such records, and free access to any such field nofes,
maps, records, and other papers for the purpose of taking extracts therefrom or making copies
thereof without charge of any kind, shall be allowed to all officers or employees of the United
States during office hours.

61-03-11. Furnishing copies. Repealed by S.L. 1993, ch. 585, § 2.

61-03-12. Attorney general and state’s attorney advisers of state engineer. The
attorney general, and the state's attorney of the county in which legal questions arise, shall be
the legal advisers of the state engineer, and shall perform any and all legal duties necessary in
connection with the state engineer's work, without compensation other than their salaries as fixed
by law, except when otherwise provided.

61-03-13. Rules and regulations made by state engineer - Modification. The state
engineer shall make all general rules necessary to carry into effect the duties devolving upon the
state engineer's office, and may change the same from {ime to time. All such rules relating to
applications for permits to appropriate water, for the inspection of works, for the issuance of
licenses, and for the determination of rights to the use of water, shall be modified by the siate
engineer, if required by a vote of the state waier commission.

61-03-14. Modification of rufes and regulations of engineer voted upon oniy upon
appeal from engineer. The modification of the rules and regulations of the state engineer
provided for in section 61-03-13 shall be voted upon by the state water commission only on an
appeal from a decision of the state engineer.

61-03-15. Hydrographic surveys and investigations made by state engineer -
Cooperating with federal agencies, The state engineer shall make hydrographic surveys and
investigations of each stream system and source of water supply in the state, beginning with
those most used for irfigation, and shall obtain and record all available data for the determination,
development, and adjudication of the water supply of the state. The state engineer may
cooperate with the agencies of the federal government engaged in similar surveys and
investigations and in the construction of works for the development and use of the water supply
of the state, expending for such purposes any money available for the work of the state
engineer's office. The state engineer may accept and use, in connection with the operation of the
state engineer's depariment, the results of the work of the agencies of the government.

61-03-16. Suit for adjudication of water rights. Upon the completion of a hydrographic
survey of any stream system, the state engineer shall deliver a copy therecf, together with copies
of all data necessary for the determination of all rights to the use of the waters of such system, to
the attorney general of the state, who, within sixty days thereafter, shall enter suit on behalf of the
state for the determination of all rights to the use of such water, and shall prosecute the same to
a final adjudication. If the suit for the adjudication of such rights shall have been begun by private
parties, the attorney general shall not be required to bring suit, except that the attorney general
shall intervene in any suit for the adjudication of rights to the use of water, on behalf of the state,
if notified by the state engineer that, in the state engineer's opinion, the public interest requires
such action.

61-03-17. Parties to and costs of suit for adjudication of water rights. in any suit for
the determination of a right to the use of the waters of any stream system, all who claim the right
to use such waters shall be made parties. When any suit has been filed, the court, by its order
duly entered, shall direct the state engineer to make or furnish a complete hydrographic survey of
such stream system as is provided in this chapter, in order to obtain all data necessary to the
determination of the righis involved. The cost of such suit, including the costs on behalf of the
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state, and of such surveys, shall be charged against each of the private parties thereto in
proportion to the amount of the water right allotted.

61-03-18. Hydrographic survey fund - Use - Payments. The hydrographic survey
fund, a permanent fund, shall be used only for the payment of the expenses of the surveys
ordered by the court as provided in section 61-03-17. All claims for services rendered, expenses
incurred, or materials or supplies furnished under the direction of the state engineer in the
prosecution of such surveys shall be approved by the state engineer. The amounts paid by the
patties to such suits, on account of such surveys, shall be paid to the state treasurer, who shall
credit the same to such fund, which shall continue to be available for advancing the expenses of
such surveys, as ordered by the court from time to time.

61-03-19. Decree adjudicating water rights - Filing - Contents. Upon the adjudication
of the rights to the use of the waters of a stream system, a certified copy of the decree shall be
prepared hy the clerk of the court, at the cost of the parties, and shall be filed in the office of the
state engineer. Such decree, in every case, shall declare as to the water right adjudged to each
party, the priority, amount, purpose, and place of use, and, as to water used for irrigation, the
specific tracts of land to which it shall be appurtenant, together with such other conditions as may
be necessary to define the right and its priority.

61-03-20. State engineer to cooperate with United States geological survey in
making topographic maps. The state engineer may confer with the director of the United
States geological survey and may accept the cooperation of the United States with this state in
the execution of topographic surveys and maps of this state. The state engineer may arrange
with the director or other authorized representative of the United States geological survey
concerning the details of such work, the method of its execution, and the order in which these
surveys and maps of different parts of the state shall be undertaken. !n any such work the
director of the United States geological survey shall agree to expend on the part of the United
States upon said work a sum equal to that appropriated by the state from time to time for this
purpose. in arranging these details the state engineer, in addition to such other provisions as the
state engineer may deem wise, shall require that the maps resulting from this survey show the
outlines of all counties, towns, and extensive wooded areas, as existing on the ground at the time
of the execution of the survey, the location of all railways, roads, streams, canals, lakes, and
rivers, and contain contour lines showing the elevation and depression for at least every twenty
feet [6.10 meters] in vertical interval of the surface of the country. The resulting map must
recognize wholly the cooperation of the state of North Dakota, and as each manuscript sheet of
the map is completed the United States geological survey should furnish the state engineer with
photographic copies of the same. As the engraving on each sheet is completed the director shali
furnish the state engineer with transfers from the copperplates of the same.

61-03-21. State engineer may require plan of operation - Adequate structure. Every
operator of a water storage reservoir in North Dakota having a capacity of more than one
thousand acre-feet [1233481.84 cubic meters] shall annually, between the first and fifteenth day

- of February, file with the state engineer an operating plan for such reservoir for the calendar year. .. - -

in which the same is filed. The operator of any such reserveir shall be required to cooperate with
the state engineer to the end that ali water releases shall be compatible with the best interest of
the greatest number of downstream water users and affected landowners. in the event that the
state engineer declares an emergency to exist in connection with the operation of any such
reservoir, the operator thereof shall promptly submit to the state engineer a separate interim
operating plan therefor in addition to the annual reservoir operating plan herein required. Such
interim operating plan shall then be coordinated and integrated with the suggestions and plans of
the state engineer to best serve the affected interests during such emergency. The state
engineer may also require such operators to maintain adequate structures and to operate them
in a manner that will prevent waste, promote the beneficial use of water, and not endanger the
general health and welfare of persons affected thereby. In the event such operator fails to
maintain and operate adequate structures in the manner provided in this section, the state
engineer shall set a place and time for hearing and shall serve notice upon such operator to
show cause at such time and place why the operator's water permit should not be declared
terminated and canceled. A copy of any order terminating or canceling such water right shall be
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filed in the office of the recorder in the county or counties where the land to which the right is
appurtenant is located. An appeal may be taken from the decision of the state engineer in
accordance with the provisions of chapter 28-32.

61-03-21.1. Inspection by state engineer. Whenever the state engineer is authorized
or mandated by law to inspect or investigate an alleged violation of a statute under this title, the
state engineer shall have the authority to enter upon fand for the purposes of conducting such an
inspection or investigation. Except in emergency situations as determined by the state engineer,
the state engineer shall request written permission from the landowner to enter the propenrty. |f
the landowner refuses to give written permission, or fails to respond within five days of the
request, the state engineer may request the district court of the district containing the properly for
an order authorizing the state engineer to enter the propenty to inspect or investigate the alleged
violation.

61-03-21.2. Removal or modification of unsafe or unauthorized works. If the state
engineer pursuant to the staie engineer's authority under this titie determines that works are
unsafe or unauthorized, the state engineer shall notify the landowners by registered mail at the
landowner's last-known post-office address of record. A copy of the notice must also be sent to
any tenant, if the state engineer has actual knowiedge of the fact that a tenant exists. The notice
must specify the nature and extent of the noncompliance, the modifications necessary for
compliance, and must slate that if the works are not modified or removed within the period stated
in the notice, but not less than thity days, the state engineer shall cause the removal or
modification of the waorks and assess the cast thereof, ar such portion as the state engineer shall
determine, against the property of the landowner responsible. The notice must aiso state that the
affected landowner may, within fifteen days of the date the notice is mailed, demand, in writing, a
hearing upon the matter. The request for a hearing must state with paricularity the issues, facts,
and points of law o be presented at the hearing. if the state engineer determines the issues,
facts, and law to be presented are well founded and are not frivolous and the request for a
hearing was not made merely to interpose delay, the state engineer shall set a hearing date
without undue delay. in the event of an emergency, the state engineer may immedialely apply to
the appropriate district court for an injunction prohibiting the landowner or tepant from
constructing or mainfaining the works, or ordering the landowner fo remove or modify the works,
Any assessmenis levied under the provisions of this section musl be collected in the same
manner as other assessments authorized by this title. i, in the opinion of the stale engineer,
more than one landowner or tenant has been responsible, the costs may be assessed on a pro
rata basis in proportion to the responsibility of the landowners. Any person aggrieved by action
of the stale engineer under the provisions of this section may appeal the decision of the state
engineer to the district court of the county in which the land is located in accordance with the
procedures provided under chapter 28-32. A hearing as provided for in this seclion is a
prerequisite to an appeal, unless the hearing was denied by the state engineer.

For purposes of this section, the term “*works" includes dams, dikes, wells, or other
devices for water conservation, flood control, regulation, storage, diversion, or carriage of water.

61-03-21.3. Removal, modification, or destruction of dangers in, on the bed of, or
adjacent to navigable waters.

1. if the state engineer finds that buildings, structures, boat docks, debris, or other
manmade objects, except a fence or corral, sitvated in, on the bed of, or adjacent to
waters that have been determined to be navigable by a coun are, or are imminenily
likely to be, a menace to life or property or public health or safety, the state engineer
shall issue an order to the person responsible for the object. The order must specify
the nature and extent of the conditions, the action necessary to alleviate, aver, or
minimize the danger, and a date by which that action must be taken. If the state
engineer determines that an ohbject covered by flood insurance is imminently likely to
be a menace to life or properly or public heallh or safely, the date specified in the
order for action to be taken may not precede the date on which the person is eligible
to receive flood insurance proceeds. |If a building, structure, boat dock, debris, or
other manmade object, except a fence or corral, is partially or completely
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submerged due to the expansion of navigable waters, the person responsible is the
person who owns or had control of the property on which the object is located or the
person who owned or had control of the property immediately before it became
submerged by water.

If the action is not taken by the date specified, but not less than twenty days from the
date of service of the notice, the state engineer may cause the action to be taken.
The state engineer may require the action o be taken in less than twenty days if an
emergency exists.

The state engineer may bring an action to enforce an order of the state engineer, or
if the state engineer causes the action to be faken, the state engineer may:

a. Assess the costs of taking such action, or such portion as the state engineer
determines, against any property of the person responsible; or

b. Bring a civil action against the person responsible to recover the costs incurred
in taking the action.

If the state engineer chooses to recover costs by assessing the cost against property
of the person responsible and the property is insufficient to cover the costs incutred,
the state engineer may bring a civil action to recover any costs not recovered
through the assessment process. Any assessments levied under this section must
be collected in the same manner as other reaj estate taxes are collected and paid.
Any costs recovered must be deposited in the fund from which the expenses were
paid.

A person who receives an order, within ten days of the date of service of the order,
may demand, in writing, a hearing on the matter. The demand for a hearing must
state with particularity the issues, facts, and points of law to be presented at the
hearing. If the state engineer determines the issues, facts, and law to be presented
are well-founded and not frivolous, and the request for a hearing was not made
merely to interpose delay, the state engineer shall set a hearing date without undue
delay.

In the event of an emergency, the state engineer may immediately apply to the
district court of the county in which the property is located for an injunction ordeting
the person responsible to modify, remove, abate, or otherwise eliminate the
dangerous condition.

Any person aggrieved by the action of the state engineer may appeal the decision to
the district court of the county in which the land is located in accordance with
chapter 28-32. A hearing as provided for in this section is a prerequisite to an
appeal unless the hearing was denied by the state engineer.

if the state engineer has issued an order under this section with regard to a building,
structure, boat dock, debtis, or other manmade object that the state engineet has
determined is imminently likely to be a menace to life or property or public health or
safety, and it later becomes known that the object would not have become a
menace, a person who has taken action required by the state engineer's order is
entitled to compensation in an amount equal to the value of any property destroyed
and reasonable costs incurred as a result of complying with the state engineer's
notice.

Any person claiming compensation for the destruction of property or costs incurred
under subsection 7 must file a claim with the state engineer in the form and manner
required by the state engineer. Unless the amount of compensation is agreed to
between the claimant and the state engineer, the amount of compensation must be
calculated in the same manner as compensation due for taking of property pursuant
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to the condemnation Jaws of this state. In determining compensation, the proceeds
of any flood or other insurance or any other kind of compensatory payments must be
subtracted from the amount paid.

61-03-22. Hearing - Appeals from decision of state engineer. Except as more
specifically provided in this title, any person aggrieved because of any action or decision of the
state engineer under the provisions of this title has the right to a hearing by the state engineer if
no hearing on the matter resulting in the action or decision has been held. |f a hearing has been
held, the person aggrieved has the right o petition for reconsideration and to appeal, all in
accordance with the provisions of chapter 28-32.

61-03-23. Penalties - Civil. In addition to criminal sanctions that may be imposed
pursuant to law, a person who knowingly violates any provision of this title or any rules adopted
under this title may be assessed a civil penalty not to exceed five thousand dollars for each day
the violation occurred and continues to occur and may be required by the state engineer to forieit
any right to the use of water. The civil penalty or forfeiture of a right to use water may be
adjudicated by the courts or by the state engineer through an administrative hearing under
chapter 28-32.

If a civil penalty levied by the state engineer after an administrative hearing is not paid
within thirty days after a final determination that the civil penally is owed, the civil penaity may be
assessed against the property of the landowner responsible for the violation leading to the
assessment of the penalty. The assessment must be collected as other assessments made
under this titie are collected. Notwithstanding the provisions of section 57-20-22, all interest and
penalties due on the assessment must be paid o the state. Any civil penally assessed under this
section must be in addition to any costs incurred by the state engineer for enforcement of the
order.
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CHAPTER 61-04
APPROPRIATION OF WATER

61-04-D1. Petitions, reports, surveys, and other documents filed in office of
commission. Any petitions, applications, surveys, reports, orders, or cther documents provided
for in this chapter shall be filed in the office of the commission in the city of Bismarck, where they
shail be kept on file under the control of the state engineer.

61-04-D1.1. Definitions. In this chapter, unless the context or subject matter otherwise

requires:

1.

10.

11.

"Beneficial use" means a use of water for a purpose consistent with the best
interests of the people of the state.

"Commission” means the state water commission,

"Domestic use" means the use of water by an individual, or by a family unit, or
househoid, for personal needs and for household purposes, including, but not limited
lo heating, drinking, washing, sanitary and cufinary uses; irrigation of land not
exceeding one acre [.40 hectare] in area for noncommercial gardens, orchards,
lawns, trees, or shrubbery; and for household pets and domestic animals kept for
household sustenance and not for sale or commercial use, when the water is
supplied by the individual or family unit. Also included within this use are "domestic
rural uses" which must be defined by the state engineer by rule.

"Fish, wildlife, and recreation” means the use of water for the purposes of
propagating and sustaining fish and wildlife resources and for the development and
maintenance of water areas necessary for outdoor recreation activities.

*Industrial use” means the use of water for the furtherance of a commercial
enterprise wherever located, including but not limited to manufacturing, mining, or
processing.

“irrigation use” means the use of water for application to more than one acre
[.40 hectare] of land to stimulate the growth of agricuitural crops or the maintenance
of recreation areas such as athletic fields, golf courses, parks, and similar types of
areas, except when the water for the facility is provided by a municipal water system.

"Livestock use" means the use of water for drinking purposes by herds, flocks, or
bands of animals, kept for commercial purposes.

"Municipal or public use” means the use of water by the state through its political
subdivisions, institutions, facilities, and properties, and the inhabitants thereof, or by
unincorporated communities, subdivision developments, rural water systems, and
other entities, whether supplied by the government or by a privately owned public
utility or other agency or entity, for primarily domestic purposes, as defined herein.

"Person” includes political subdivisions, corporations, limited liability companies,
partnerships, associations, the United States and its departments or agencies, the
state of North Dakota and its departments or agencies, and any other legal entity.

"Rural water system" means a water supply system designed to serve regional
needs.

"Water of the state® or "waters of the state® means those waters identified in section
61-01-01.
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61-04-01.2. Right to use water - Basis. A right to appropriate water can be acquired for
beneficial use only as provided in this chapter. Beneficial use shall be the basis, the measure,
and the {imit of the right to the use of water.

61-04-02. Permit for beneficial use of water required. Any person, before
commencing any construction for the purpose of appropriating waters of the state or before
taking waters of the state from any constructed works, shall first secure a water permit from the
state engineer unless such construction or taking frorn such constructed works is for domestic or
livestock purposes or for fish, wildlife, and other recreational uses or unless otherwise provided
by law. However, immediately upon completing any constructed works for dornestic or livestock
purposes or for fish, wildlife, and other recreational uses the water user shall notify the state
engineer of the focation and acre-feet [1233. 48 cubic meters] capacity of such constructed works,
dams, or dugouts. Regardiess of proposed use, however, all water users shall secure a water
permit prior to constructing an impoundment capable of retaining more than twelve and one-haif
acre-feet [15418.52 cubic meters] of water aor the construction of a well from which more than
twelve and one-half acre-feet [15418.52 cubic meters] of water per year will be appropriated. If a
permit is not required of a landowner or the landowner's lessee to appropriate less than twelve
and one-half acre-feet {15418.52 cubic meters] of water from any source for domestic or
livestock purposes or for fish, wildiife, and other recreational uses, those approptiators may apply
for water permits in order to clearly establish a priority date; the state engineer may waive any
fee or hearing for such applications. An applicant for a water permit to irrigate need not be the
owner of the land to be irrigated.

61-04-02.1. Emergency or temporary authorization. The state engineer may
authorize emergency or temporary use of water for periods not to exceed twelve months if the
state engineer determines such use will not be to the detriment of existing rights. The state
engineer shall establish by rule a separate procedure for the processing of applications for
emergency or temporary use. No prescriptive or other rights to the use of water shall be
acquired by use of water as authorized herein.

61-04-03. Application for water permit - Contents - Information to accompany. The
application for a permit to make beneficial use of any waters of the state shall be in the form
required by the rules established by the state engineer. Such rules shall prescribe the form and
contents of, and the procedure for filing, the application. The application, along with all other
information filed with it, shall be retained in the office of the commission after approval or
disapproval of the application. The state engineer may require additional information not
provided for in the general rules if the state engineer deems it to be necessary.

61-04-03.1. Limitation on amount of water. An individual may not apply for a permit or
permits for irrigation which, if approved, would enable the individual, at any one time, to hold a
conditional permit or permits for more than seven hundred twenty acre-feet [888106.75 cubic
meters] of water which has not been applied to beneficial use. Applications submitted in violation
of this section shall not be assigned a priority date and shall be returned to the applicant by the
state engineer. This section shall not apply to applications for water permits from the Missouri
River or to applications submitted by irrigation districts organized pursuant to this title. For the
purposes of this section, an individual means any person, including the person's spouse, and
dependents thereof within the meaning of the Internal Revenue Code [26 U.5.C. 152).

61-04-04. Filing and correction of application. The date of the receipt of the
application provided for in section 61-04-03 in the commission office shall be noted thereon. If
the application is defective as to form, incomplete, or otherwise unsatisfactory, it shall be
returned with a statement of the corrections, amendmenits, or changes required, within thirty days
after its receipt, and sixty days shall be allowed for the refiling thereof. f the application is
corrected as required and is refiled within such time, it, upon being accepted, shall take priority
as of the date of its original filing. Any corrected application filed after the time allowed shall be
treated in all respects as an original application recelved on the date of its refiling. The
application may be amended by the applicant at any time prior to the commencement of
administrative action by the state engineer as provided in sections 61-04-05 through 61-04-07.
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61-04-04.1. Application fees. The following fees must accompany an application and
must be paid by the state engineer into the water use fund of the state treasury:

1.

7.

8.

For municipal or public use in municipalities
or other entities of 2,500 population or over
according to the latest federal census $500

For municipal or public use in municipalities
or other entities of less than 2,500 poputation
according to the latest federal census $250

For irrigation $200

For industrial use of one c.f.s. or less, or
seven hundred twenty-four acre-feet
[893039.52 cubic meters] or less $250

For industrial use in excess of one c.f.s., or
in excess of seven hundred twenty-four

acre-feet [893039.52 cubic meters] $750
For recreation, livestock, or fish and

wildlife $100
For commercial recreation $200
Water permit amendment $ 50

61-04-04.2. Refund of water permit application fees. The state engineer may refund
a water permit application fee, upon the request of the applicant, if the application is withdrawn
by the applicant, and:

1.

2.

The state engineer has not published notice of the application; or

The state engineer determines other good and sufficient cause exists to refund the
application fee.

61-04-05. Notice of application - Contents - Proof - Failure to file satisfactory proof.
When an application is filed which complies with this chapter and the rules adopted under this
chapter, the state engineer shall instruct the applicant to:

1.

Give notice of the application by certified mail in the form prescribed by rule, to all
record title owners of real esiate within a radius of one mile {1.61 kilometers] from
the location of the proposed water appropriation site, except:

a.

If the one-mile [1.61-kilometer] radius exiends within the geographical boundary
of a city, the notice must be given to the governing body of the city and no
further notice need be given to the record title owners of real estate within the
geographical boundary of the city.

If the one-mite [1.61-kilometer] radius includes land within the geographical
boundary of a rural subdivision where the lois are of ten acres [4.04 hectares]
or less, the notice must be given to the governing body of the township or other
governing authority for the rural subdivision and no further notice need be given
to the record title owners of real estate within the geographical boundary of the
rural subdivision.

if the one-mile [1.61-kilometer] radius includes a single tract of rural land which
is owned by more than ten individuals, the notice must be given to the
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6.

governing body of the township or other governing authority for that tract of land
and no further notice need be given to the record title owners of that tract.

Give notice of the application by certified mail in the form prescribed by rule to all
persons holding water permits for the appropriation of water from appropriation sites
located within a radius of one mile {161 kilometers] from the location of the
proposed water appropriation site The state engineer shall provide a list of all
persons who must be notified under this subsection to the applicant.

Give notice of the application by certified mail in the form prescribed by rule to all
municipal or public use water facilities within a twelve-mile radius of the proposed
water approptiation site. The state engineer shall provide a list of all municipal or
public use water facilities that must be notified under this subsection to the applicant.

Provide the state engineer with an affidavit of notice by certified mail within sixty
days from the date of the engineer's instructions to provide notice. If the applicant
fails to file satisfactory proof of notice by certified mail within sixty days and in
compliance with the applicable rules, the state engineer shall treat the application as
an original application filed on the date of receipt of the affidavit of notice by certified
mail in proper form. Upon receipt of a proper affidavit of notice by certified mail, the
state engineer shall publish notice of the application, in a form prescribed by rule, in
the official newspaper of the county in which the proposed appropriation site is
located, once a week for two consecutive weeks.

The notice must give all essential facts as to the proposed appropriation, including
the places of appropriation and of use, amount of water, the use, the name and
address of the applicant, and the date by which written comments regarding the
proposed appropriation must be filed with the state engineer. The notice must also
state that anyone who files written comments with the state engineer will be mailed a
copy of the state engineer's recommended decision on the application.

The applicant shall pay all costs of the publication of notice.

61-04-05.1. Comments - Hearing.

1.

Comments regarding a proposed appropriation must be in writing and filed by the
date specified by the state engineer under subsection 5 of section 61-04-05. The
comments must state the name and address of the person filing the comments.

The state engineer shall consider afl written comments received and shall
recommend in writing approval or disapproval of the application or that the
application be held in abeyance. A copy of the recommended decision must be
mailed to the applicant and any person who filed written comments.

Within thirty days of service of the recommended decision, the applicant and any
person who would be aggrieved by the decision and who filed written comments
may file additional written comments with the state engineer or request a hearing on
the application, or both. A request for a hearing must be made in writing and must
state with particularity how the person would be aggrieved by the decision and the
issues and facis to be presented at the hearing. If a request for a hearing is not
made, the state engineer shall consider the additional comments, if any are
submitted, and issue a final decision. If a request for a hearing is made, or if the
state engineer determines a hearing is necessary to obtain additional information to
evaluate the application or to receive public input, the state engineer shall designate
a time and place for the hearing and serve a copy of the notice of hearing upon the
applicant and any person who filed written comments, Service must be made in the
manner allowed for service under the North Dakota Rules of Civil Procedure at least
twenty days before the hearing.
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4. If two or more municipal or public use water facilities request the hearing to be held
locally, the state engineer shall hoid the hearing in the county seat of the county in
which the proposed water appropriation site is located.

61-04-06. Criteria for issuance of permit. The state engineer shall issue a permit if the
state engineer finds ali of the following:

1. The rights of a prior appropriator will not be unduly affected.
2. The proposed means of diversion or construction are adequate.
3. The proposed use of water is beneficial.

4. The proposed appropriation is in the public interest. In determining the pubtic
interest, the state engineer shall consider all of the following;

a. The benefit to the applicant resulting from the proposed appropriation.
b. The effect of the economic activity resulting from the proposed appropriation.
¢. The effect on fish and game resources and public recreational opportunities.

d. The effect of loss of alternate uses of water that might be made within a
reasonable time if not precluded or hindered by the proposed appropriation.

e. Harm to other persons resulting from the proposed appropriation .
f.  The intent and ability of the applicant to complete the appropriation.

Subsection 1 of section 28-32-38 does not apply to water permit application proceedings unless
a request for a hearing is made. If an application is approved, the state engineer shall issue a
conditional water permit allowing the applicant to appropriate water. Provided, however, the
commission may, by resolution, reserve unto itseif final approval authority over any specific water
permit in excess of five thousand acre-feet [(6167409.19 cubic meters]. The state engineer may
cause a certified transcript to be prepared for any hearing conducted pursuant to this section.
The costs for the original and up to nine copies of the transeript must be paid by the applicant.

61-04-06.1. Preference in granting permits. When there are competing applications
for water from the same source, and the source is insufficient to supply all applicants, the state
engineer shall adhere to the following order of priority:

1. Domestic use.

2. Municipal use.

3. Livestock use.

4. lrrigation use.

5. Industrial use.

6. Fish, wildlife, and other outdoor recreational uses.

61-04-06.2. Terms of permit. The state engineer may issue a conditional permit for less
than the amount of water requested, but in no case may the state engineer issue a permit for
more water than can be beneficially used for the purposes stated in the application except that
water permits for incorporated municipalities or rural water systems may contain water in excess

of present needs if based upon reasonable projections of future water needs of the municipality
or the rural water system The state engineer may require modification of the plans and
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specifications for the appropriation. The state engineer may issue a permit subject to fees for
water use, termns, conditions, restrictions, limitations, and termination dates the state engineer
considers necessary to protect the rights of others and the public interest. Conditions and
limitations so attached must be related to matters within the jurisdiction of the state engineer;
provided, however, that all conditions attached to any permit issued prior to July 1, 1975, are
binding upon the permittee.

61-04-06.3. Priority. Priority in time shall give the superior water right. Priority of a
water right acquired under this chapter dates from the filing of an application with the state
engineer, except for water applied to domestic, livestock, or fish, wildlife, and other recreational
uses in which case the priority date shall relate back to the date when the quantity of water in
question was first appropriated, unless otherwise provided by law.

Priority of appropriation does not include the right to prevent changes in the condition of
water occurtence, such as the increase or decrease of sireamflow, or the lowering of a water
table, artesian pressure, or water level, by later appropriators, if the prior appropriator can
reasonably acquire the prior appropriator's water under the changed conditions.

61-04-07. Rejection of applications - Appeal to district court. If the state engineer
determines that an application does not meet the criteria prescribed in section 61-04-08, the state
engineer shall reject the application. The state engineer shall decline to order the publication of
notice of any application which does not comply with the requirements of the law and the rules
thereunder. Any applicant, within sixty days from the date of refusal to approve an application,
may appeal to the district court of the county in which the proposed place of diversion or storage
is situated, from any decision of the state engineer which denies a substantial right. [n the
absence of such appeal, the decision of the state engineer shall be final.

61-04-07.1. Approval of applications with conditions. Repealed by S.L. 1977,
ch. 569, § 27.

61-04-08. Prosecution of work - State engineer may approve another application
upon failure of original applicant to complete - Exception. Repealed by S.L. 1965, ch. 447,
§24,

61-04-09. Application to beneficial use - inspection - Perfected water permit. On or
before the date set for the application of the water to a beneficial use, or upon notice from the
owner that water has been applied to a beneficial use, the state engineer shall cause the works
to be inspected, after due notice to the holder of the conditional water permit. Such inspection
shall be thorough and complete, in order to determine the actual capacity of the woiks, its safety,
and efficiency. If the works are not properly and safely constructed, the state engineer may
require the necessary changes to be made within such time as the state engineer deems
reasonable and shall not issue a perfected water permit until such changes are made. Failure to
make the changes within the time prescribed by the state engineer shall cause postponement of
the priority under the water permit to the date the changes are actually made to the satisfaction of
the state engineer, and any intervening application submitted prior to the date the changes are
actually made may have the benefit of such postponement of priority. When the works are found
in satisfactory condition, after inspection, the state engineer shall issue the perfected water
permit, setting forth the actual capacity of the works and such limitations or conditions upon the
water permit as stated in the conditional water permit as authorized by section 61-04-06.2;
provided, however, that all conditions attached to any permit issued prior to July 1, 1975, shall be
binding upon the permittee.

61-04-10. Certificate of construction issued when works found in satisfactory
condition - Contents, Repealed by S.L. 1965, ch. 447, § 24.

61-04-11. Inspection of works. [f the staie engineer, in the course of the state
engineer's duties, shall find that any works used for the storage, diversion, or carriage of water
are unsafe and a menace to life or property, the state engineer at once shall notify the owner or
the owner's agent, specifying the changes necessary and allowing a reasonable time for putting
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the works in safe condition. Upon the request of any party, accompanied by the estimated cost
of inspection, the state engineer shall cause any alleged unsafe works to be inspected. If they
shall be found unsafe by the state engineer, the money deposited by such party shall be
refunded, and the fees for inspection shall be paid by the owner of such works. [f such fees are
not paid by the owner of such works within thirty days after the decision of the state engineer,
they shall be a lien against any property of such owner and shall be recovered by a suit instituted
by the state's attorney of the county at the request of the state engineer. The state engineer,
when in the state engineer's opinion it is necessary, may inspect any works under construction
for the storage, diversion, or carriage of water and may require any changes necessary to secure
their safety. The fees for such inspection shall be a lien on any property of the owner and shall
be subject to collection as provided in this chapter but neither the United States nor the state of
North Dakota nor any agency thereof shalt be required to pay such fees.

61-04-12. Use of unsafe works - Penally. Any person using works for the storage,
diversion, or carriage of water, at any time after an inspection thereof by the state engineer and
receipt of notice from the state engineer that the same are unsafe for the purpose for which they
are used, and until the receipt of notice from the state engineer that in the stale engineer's
opinion they have been made safe, shall be guilty of a class A misdemeanor.

61-04-13. Application of water to beneficial use - inspection. Repealed by S.L. 1965,
ch. 447, § 24.

61-04-14, Extending time for application to beneficial use. The state engineer may
extend the time for the application of water to the beneficial use cited in the conditional water
permit for good cause shown. When such time has expired, the state engineer may renew and
extend the same upon application; provided, however, a conditiona) water permit, or any portion
thereof, shall be considered ferfeited, abandoned, and void if no request for renewal is received
by the state engineer within sixty days after the date the permittee is informed by certified mail
that the period for applying water to the beneficial use cited in the conditional permit has expired.
If a request to extend the time for application to beneficial use for any conditional permit, or
portion thereof, is denied, such conditional permit, or portion thereof, shall be considered
forfeited, abandoned, and void. Sections 61-04-23 through 61-04-25 shalt not apply to this
section.

61-04-15. Assignment or transfer of conditional or perfected water permit. Any
conditional or perfected water permit may be assigned only upon approval by the state engineer.
Any conditional or pertected water permit may aiso be transferred, with the approval of the state
engineer, to any parcel of land owned or leased by the holder of such water permit. Upon
reasonable proof that such assignment or transfer can be made without detriment to existing
rights, the state engineer shall cause the water permit involved to be assigned or simultaneously
severed and transferred from such land without losing priority of any right previously established.
The decision of the state engineer shall be final unless some party interested in the same source
of water supply shall, within sixty days, bring appropriate action in the district court of the county
in which the land is located appealing such decision. Applications for assignment and transfer
shall be in the form required by regulation. The transfer of title to land in any manner whatsoever
shall carry with it all rights to the use of water for irrigation of such land, except that any
conditional or perfected water permit for irrigation purposes must be assigned in accordance with
this section.

61-04-15.1. Change in point of diversion or use.

1. A permithoider may change the point of diversion or purpose of use without affecting
the priority date if approved by the state engineer.

2. The state engineer may approve the proposed change if the state engineer
determines that the proposed change will not adversely affect the rights of other
appropriators. Applications for a change in the point of diversion or any purpose of
use shall be processed and evaluated in the same manner as an application for a
water permit.
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3 A change in the purpose of use may be authorized only for a superior use as
determined by the order of priorities contained in section 61-04-06.1.

61-04-16. Referee or referees appointed in water suits - Duties. Repealed by
S.L. 1977, ch. 569, § 27.

61-04-17. Surplus water to be delivered to persons entitied to beneficial use -
Charges - Compelling delivery. The owner or owners of any works for the storage, diversion, or
carriage of water, which contain water in excess of their needs for beneficial use, shall be
required to deliver such surplus, at reasonable rates for storage, or carriage, or both, as the case
may be, to the parties entitied to the use of the water for beneficial purposes. In case of the
refusal of such owner or owners to deliver any such surplus water at reasonable rates as
required by the state engineer, they may be compelied to do so by the district court of the county
in which the surplus water is to be used.

61-04-18. Appropriation of water from minor stream for agricuitural use. Repeaied
by S.L. 1963, ch. 419, § 7.

61-04-19. Filing of location certificate - Contents. Repealed by S L. 1963, ch. 419,
§7.

61-04-20. Approval of state engineer - Rights of claimant - Procedure, Repealed by
SL.1963,ch 419,§ 7.

61-04-21. Amount of water allowed. Repealed by S.L. 1963, ch. 419, § 7.

61-04-22. Prescriptive water right. A person who used or attempted to appropriate
water from any source for beneficial use over a period of twenty years prior to July 1, 1963, is
deemed to have acquired a right to the use of the water without having filed or prosecuted an
application to acquire a right to the beneficial use of the waters if the user shall have, by
December 31, 2001, filed with the state engineer an application for a water permit. if the state
engineer finds that the application substantiates the claim and it is approved, it is a perfected
water permit with a priority date relating back to the date when the first step was taken to
appropriate the water in the quantity stated in the application. The first step may have consisted
of survey work, driliing, ditching, damming, diking, or other actual preparation for the
appropriation of water provided that the first step was followed by due diligence resulting in the
appropriation of water. If the prescriptive user fails to file an application for a water permit with
the state engineer by December 31, 2001, the prescriptive water right must be declared
abandoned and forfeited. A prescriptive water permit acquired under this section is subject to
forfeiture for nonuse as prescribed by sections 61-04-23 through 61-04-25. The state engineer
shall publish in each official county newspaper published in this state notice of the deadiine for
fiting for an appropriation permit under this section.

61-04-23. Forfeiture of water rights - Inspection of works. Any appropriation of water
must be for a beneficial use, and when the appropriator fails to apply it to the beneficial use cited
in the permit or ceases to use it for the beneficial use cited in the permit for three successive
years, unless the failure or cessation of use has been due to the unavailability of water, a
justifiable inability to complete the works, or other good and sufficient cause, the state engineer
may declare the water permit or right forfeited. For purposes of this chapter, an incorporated
municipality or rural water system has good and sufficient cause excusing the fallure to use a
water permit, if the water permit may reasonably be necessary for the future water requirements
of the municipality or the rural water system. The state engineer shall, as often as necessary,
examine the condition of all works constructed or partially constructed within the state and
compile information concerning the condition of every water permit or right and all ditches and
other works constructed or partially constructed thereunder.

61-04-24. Forfeiture of water rights - Notice - Contents. If it appears that any water
appropriation or portion thereof has not been used for a beneficial use, or having been so used at
one time has ceased to be used for that purpose for more than three successive years, uniess
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the failure or cessation of use is due to the unavailability of water, a justifiable inability to
complete the works, or other good and sufficient cause, the state engineer shall set a place and
time for a hearing. For purposes of this chapter, an incorporated municipality or a rural water
system has good and sufficient cause excusing the failure to use a water permit, if the water
permit may reasonably be necessary for the future water requirements of the municipality or the
rural water system. Any holder of a water permit using water from a common source of supply,
any applicant therefor, or any interested party may request the state engineer to conduct a
hearing, the purpose of which is the cancellation of any unused water rights to the common
source of supply. Any decision of the state engineer in denying a request for a hearing may be
appealed in the manner prescribed by section 61-04-07. Prior to the hearings, the state engineer
shall serve notice upon the permitholder and upon the owners of land benefited by the
appropriation or works, except where the lands benefited are within the geographical boundaries
of a city, in which case notice must be given to the governing body of the city, to show cause by
such time and at such place why the water appropriation or a portion thereof should not be
declared forfeited and canceled.

In addition to the time and place of hearing, the notice must contain:
1. A description of the water appropriation.
2. The permit number upon the records of the commission.

The date of priority.

W

The point of diversion.

§. A description of the lands benefited by the appropriation as indicated on the
application for a water permit on file in the office of the commission

6. Notice that the permithoider, the owners of land benefited by the appropriation or
works, and other interested parties whose right to use water may be affected by a
cancellation of the appropriation are to show cause why the appropriation, or a
portion thereof, should not be canceled.

The notice must be served personally or sent by registered or certified mail at least thity days
before the date of hearing to the permitholder and to the owners of land benefited by the
appropriation as indicated on the application for a water permit on file in the office of the
commission, or to persons having an interest in works as they appear from the records of the
county treasurer or the recorder. In addition, the notice must be published in a newspaper of
general circulation in the county in which the point of diversion is located once each week for two
consecutive weeks prior to the date of hearing

61-04-25, Forfeiture of water rights - Hearing - Appeal. At the hearing the verified
report of the state engineer or engineers of the state water commissien is prima facie evidence
for the forfeiture and cancellation of the water permit or portion thereof. If no one appears at the
hearing, the water permit or portion thereof must be declared forfeited and canceled. If
interested parties appear and contest the cancellation, the state engineer shall hear the evidence
and if it appears that the water has not been put to a beneficial use or, having been so used at
one time, has ceased to be used for such purpose for more than three successive years, unless
the failure or cessation of use is due to the unavailability of water, a justifiable inability to
complete the works, or other good and sufficient cause, the same, or a portion thereof, must be
declared forfeited and canceled. For purposes of this chapter, an incorporated municipality or a
rural water system has good and sufficient cause excusing the failure to use a water permit, if the
water permit may reasonably be necessary for the future water requirements of the municipality
or the rural water system. An appeal may be taken from the decision of the state engineer in
accordance with chapter 28-32.

61-04-26. Recorder to record water permit or order affecting water right. A water
permit may be recorded as any other instrument affecting the titie to real property without
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acknowledgment or further proof. A copy of any order declaring any water right, or portion
thereof, forfeited, canceled, or abandoned shall be filed by the state engineer in the office of the
recorder in the county or counties where the affected land is located, and it shall be recorded as
any other instrument affecting the title to real property without acknowledgment or further proof.
Any document filed under this section shall be listed in the index of the property affected as
provided in section 11-18-07.

61-04-27. Information filed with state engineer - Installation of measuring devices,
On or betfore the first day of February of each year all persons holding a water permit, including
irfigation districts, federal agencies, and political subdivisions, shall file with the state engineer,
on forms supplied by the state engineer, topographic, mapping, foundation test borings, design,
water use, and such other information as the state engineer shali require. The state engineer
may also require any such persons to install measuring devices, which must conform to the state
engineer's specifications, at all points specified by the state engineer.

61-04-28. Correction of application or water right by state engineer. Upon proof
satisfactory to the state engineer that an application for a water permit or any water permit
contains an error relative to the point of diversion, the legal description of the land to which the
water is to be applied, or the quantity of water, the state engineer may, by written notice to the
holder of the affected water permit, correct the error without publication of notice.

61-04-29, Enforcement. The state engineer has full power and authority to institute,
maintain, and prosecute to determination in an administrative proceeding or any of the courts of
this state, or in any of the federal courts, any and all actions, suits, and special proceedings that
may be necessary to enjoin unautherized use of water, to enforce an order of the state engineer
or the state water commission, or to otherwise administer the provisions of this chapter.
MNotwithstanding any other provision of faw, the state engineer may issue administrative orders
requiring the immediate cessation of water use when the state engineer has a reasonable belief
that such use is unauthorized or continued use will damage the rights of prior appropriators.

61-04-30. Penalty. A person who constructs works for an appropriation, or diverts,
impounds, withdraws, or uses a significant amount of water from any source without a parmit
specifically authorizing such action, except as otherwise provided in section 61-04-02; or a
person who violates an order of the state engineer; or who fails or refuses to install meters,
gauges, or other measuring devices or to control works; or who violates an order establishing
corrective contrals for an area or for a source of water; or who violates the terms of the permit; or
who knowingly makes a false or misleading statement in a declaration of existing rights, is guilty
of a class A misdemeanor. As used in this section, "significant amount of water" means any
amount of water in excess of that allowed in a valid water permit, or any amount of water in
excess of the needs for domestic and livestock purposes where no permit has been issued.

61-04-31. Reservation of waters - Public hearing - Natice.

1.  Whenever it appears necessary to the state engineer, or when so directed by the
commission, the state engineer may by regulation:

a. Reserve and set aside waters for beneficial utilization in the future; and

b.  When sufficient information and data are lacking to allow for the making of
sound decisions, withdraw various waters of the state from additional
appropriations until such data and information are available.

2. Prior to the adoption of a regulation under this section, the state engineer shall
conduct a public hearing in each county in which waters relating to the regulation are
located. The public hearing shali be preceded by a notice placed in a newspaper of
general circulation published within each of the counties.

3. Regulations adopted hereunder shall be subject to chapter 28-32.
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61-04-32, Damages for illegal diminishment of water supply. If a court of competent
jurisdiction determines that a water supply has been illegally diminished in quantity or quality and
that a valid water right to use that supply has been damaged as a result of the diminishment,
damages awarded to the owner of the water right shall be an amount to cover the cost of making
such repairs, alterations, or construction that will ensure the delivery to the surface owner of that
quality and quantity of water avaitable to the surface owner prior to the diminishment.
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CHAPTER 61-04.1
WEATHER MODIFICATION

61-04.1-01. Extended state ownership of water sovereignty over moisture. in order
that the state may share to the fullest extent in the benefits aiready gained through fundamentai
research and investigation on new and improved means for predicting, influencing, and
controlling the weather, for the best interest, general welfare, heaith, and safety of all the people
of the state, and {o provide proper safeguards in applying the measures for use in connection
therewith in order to protect life and propenty, it is deemed necessary and hereby declared that
the state of North Dakota claims its sovereign right to use the moisture contained in the clouds
and atmosphere within the siate boundaries. All water derived as a result of weather
modification operations shall be considered a part of North Dakota’s basic water supply and all
statutes, rules, and regulations applying to natural precipitation shall also apply to precipitation
resulting from cloud seeding.

61-04.1-02. Declaration of policy and purpose. The legisiative assembly finds that
weather modification affects the public health, safety, and welfare, and that, properly conducied,
weather modification operations can improve water quality and quantity, reduce losses from
weather hazards, and provide economic benefits for the people of the state. Therefore, in the
public interest, weather maodification shall be subject o regulation and control, and research and
development shall be encouraged. To minimize possible adverse effects, weather modification
operations shall be carried on with proper safeguards, and accurate information shall be
recorded concerning such operations and the benefits obtained therefrom by the people of the
state.

61-04.1-03. Definitions. As used in this chapter, unless the context otherwise requires:

1. "Board" means the North Dakota atmospheric resource board which, in the exercise
of the powers granted under this chapter, has all of the powers of an administrative
agency as defined in chapier 28-32.

2. "Controller” refers to any licensee duly authorized in this state to engage in weather
modification operations.

3. "Geographical region" means a geographical area with a contiguous boundary that
may enclose a portion of any county or counties.

4. "Haii suppression® refers to the activation of any process that will reduce, modify,
suppress, eliminate, or soften hail formed in clouds or storms.

5. ‘'Increasing precipitation" refers to the activation of any process that will actually
result in greater amounts of moisture reaching the ground in any area from a cloud
or cloud system than would have occurred naturally.

6. Initialing precipitation" refers to the process of causing precipitation from clouds
which could not otherwise have occurred nafurally or inducing precipitation
significantly earlier than would have occurred naturally.

7.  "QOperation* means the performance of any weather modification activity undertaken
for the purpose of producing or attempting to produce any form of modifying effect
upon the weather within a limited geographical area or within a limited period of
time.

8. '"Research and development” means exploration, field experimentation, and
extension of investigative findings and theories of a scientific or technical nature into
practical application for experimental and demonstration purposes, including the
experimental production of models, devices, equipment, materials, and processes.
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9. "Weather modification" rmeans and extends to the conirol, alteration, and
amelioration of weather elements including man-caused changes in the natural
precipitation process, hail suppression or modification, and alteration of other
weather phenomena including clouds, temperature, wind direction, and velocity, and
the initiating, increasing, decreasing, and otherwise modifying by artificial methods of
precipitation in the form of rain, snow, hail, mist, or fog through cloud seeding,
electrification, ot by other means to provide immediate practical benefits,

10. "Weather modification authority" means the governing body created by a board of
county commissioners under section 61-04.1-22.1, 61-04.1-23, 61-04.1-27,
61-04.1-29, or 61-04.1-31.

61-04.1-03.1. Atmospheric resource board. Repealed by S.L. 1999, ch. 538, § 9.

61-04.1-04. North Dakota atmospheric resource board created - Membership.
There is hereby created a Morth Dakota atmosphetic resource board which shall be a division of
the state water commission. The board shall be composed of the ditector of the state
aeronautics comimission, a representative of the environmental section of the state depariment of
health, the state engineer, and one additional board member from each of seven districts
established by section 61-04.1-05. The governor shall initially appoint one board member for
each of the seven districts from a list of three candidates given io the governor by weather
modification authaorities in each district and:

1. When the term of office of any board member from any district is about to expire.

2. When a vacancy has occurred, or is about to occur, in the term of office of a board
member from any district for any reason other than expiratior of term of office.

Beginning on July 1, 1983, the term of office for the board shall be arranged so that not less than
three nor more than four terms shall expire on the first day of July of each odd-numbered year.
Therefore, board members appointed on July 1, 1983, from districts i, IV, and VI shall serve for
two-year terms, and board members appointed on July 1, 1983, from districts I, ill, V, and VIi,
shall serve for four-year terms. Thereafter, board members from each district shall serve for a
four-year term of office except in the event the govemor shall appoint a member for an unexpired
term, in which case the member shall serve only for the unexpired portion of the term. In the
event any district fails to furnish a list to the governor, or if there are no weather modification
authorities under this chapter within a district, then the governor shall appoint a board member of
the governor's choice residing within such district.

61-04.1-05. Board districts created. Members of the board shall be appointed from
districts containing the following counties:

Districti - Burke, Divide, McKenzie, Mountrail, and Williams.
District | - Bottineau, McHernry, McLean, Renviie, Sheridan, and Ward.

District Il - Benson, Cavalier, Eddy, Foster, Griggs, Nelson, Plerce, Ramsey, Rolette,
Steele, Towner, and Wells.

District IV - Cass, (Grand Forks, Pembina, Richland, Traill, and Walsh.

District V- Barnes, Dickey, Kidder, LaMoure, Logan, Mcintash, Ransom, Sargent, and
Stutsman.

District VI - Burleigh, Emmons, Grant, Mercer, Morton, Oliver, and Sioux.

District VIl - Adams, Billings, Bowman, Dunn, Golden Valley, Hettinger, Slope, and Stark.
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61-04.1-06. Direction and supervision by state water commission - Independent
functions retained by board. The powers, functions, and duties of the board shall be
adrinistered under the direction and supervision of the North Dakota state water commission.
The board shall retain the quasi-judicial, quasi-legisiative, advisory, budgetary, rulemaking, and
other functions vested in it, which shall be exercised in accordance with policy and guidelines for
weather modification activities as established by the commission.

61-04.1-07. Board officers - Compensation. All members of the board, with the
exception of the chairman, are voting members. The board shall elect annually from its
membership a chairman, vice chairman, and secretary. A majority of the members constitute a
quorum for the purpose of conducting the business of the board. Board members who are not
full-time salaried employees of this state are entitled to receive compensation of sixty-two dollars
and fifty cents per day and must be reimbursed for their mileage and expenses in the amounts
provided by sections 44-08-04 and 54-08-09. Al other members of the board must be
reimbursed for necessary travel and other expenses incurred in the performance of the business
of the board in the amounts provided in sections 44-08-04 and 54-05-09.

61-04.1-08. Powers and duties of board. The board has the following powers and
duties:

1. The board shall appoint an executive director to serve at the board's discretion and
to perform duties assigned by the board.

2. The board shall authorize the employment of staff the board deems necessary to
carry out the provisions of this chapter. The executive director shall hire the staff,
subject to the approval of the board.

3. The board shall adopt rules conceming qualifications, procedures, and conditions for
issuance, revocation, suspension, and modification of licenses and permits;
standards and instructions goveming weather modification operations, including
monitoring and evaluation, recordkeeping, and reporting, and the board shall
establish procedures and forms for this recordkeeping and reporiing. The board
may adopt all other rules necessary to the administration of this chapter. The
provisions of chapter 28-32 apply to this chapter and rules of the board must be
published in the North Dakota Administrative Code.

4. The board may contract with any person to carry out weather modification
operations and, in connection with regulated weather modification operations in a
county or geographical region, shall carry on monitoring and evaluation activities

5. The board may order any person who is conducting weather modification operations
in violation of this chapter or any rules adopted to implement this chapler, to cease
and desist from those operations and the order is enforceable in any court of
competent jurisdiction within this state.

6. The board may cooperate and contract with any person engaged in activities similar
to the work of the board and may make contracts and agreements to carry out
programs consistent with the purpose and intent of this chapter. The board may
request and accept any grants of funds or services from any person and expend
these funds or use these services to carry out this chapter.

7. The board shall monitor the current state of knowledge regarding the magnitude and
impacts of possible regional and global climatic changes and shall provide
information to other state agencies that may benefit from this knowledge.

8 The board shall administer and enforce the provisions of this chapter and do all
things reasonably necessary to effectuate the purposes of this chapter.
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9  The board may plan and study a hail suppression pilot program that would provide
urban and rural hail suppression operations statewide or to any portion of the state.

61-04.1-09. Board to establish research and development program - Hail
suppression pilot program.

1. The board shall establish a program of weather modification research and
development in this state. The board shall supervise and coordinate all research
and development activities in the state or research and development activities
outside of the state participated in or conducted by any state institution or state or
county agency.

2. if the board plans and studies a hail suppression pilot program, the board may
conduct a planning phase that includes studying the impact on the environment,
providing public education, and formulating an operations plan.

61-04.1-10. Biennial report. The board may prepare and transmit a biennial report to
the governor in accordance with sections 54-06-03 and 54-06-04. |f submitted, the report must
describe the research and development activiies conducted during the biennium, and the
outcome thereof, and other related work and activities.

61-04.1-11. License and permit required. Except as provided in section 61-04.1-12, na
person may engage in weather maodification activities without both a professional weather
modification license issued under section 61-04.1-14 and a weather modification permit issued
under section 61-04.1-16. Licenses shall expire an December thirty-first of the year of issuance.

61-04.1-12. Exemptions. The board may pirovide by rule far exemption of the following
activities fram the license and permit requirements of section 61-04.1-11:

1. Research and development conducted by the state, political subdivisions of the
state, colleges and universities of the state, agencies of the federal goverinment, or
bona fide research corporations.

2. Weather madification operations of an emergency nature taken against fire, frost, or
fog.

Exempted activities shall be conducted so as not to unduly interfere with weather modification
operations conducted under a permit issued in accordance with this chapter.

61-04.1-13. Operator deemed to be doing business within state - Resident agent. A
person shall be deemed doing business within this state when engaged in weather modification
aperations within the boundaries of this state, and shal, if not already qualified to do business
within this state under chapter 10-19.1, prior to conductmg such opetations, file with the secretary
of state an authorization desngnatmg an agent for the setvice of process. : :

61-04.1-14. Issuance of license - Fee. The board shall provide, by rule, the proc:edure
and criteria for the issuance of a license. The board, in accordance with its rules, shall issue a
weather modification license to each applicant who:

1. Pays a license fee of fifty doliars.

2. Demonstrates competence to engage in weather madification operations, to the
satisfaction of the board.

3. Designates an agent for the service of process pursuant to section 61-04.1-13 or
chapter 10-19.1.

Each license issued by the board shall be nontransterable and shall expire on December
thirty-first of the year of issuance. A license shall be revocable for cause at any time prior to such
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date if, after holding a hearing upon due notice, the board shall determine that cause for
revocation exisis. license fees collected by the board shall be paid into the general fund in the
state treasury.

61-04.1-15. Revocation or suspension of license. The board may suspend or revoke
a license for any of the following reasons:

1.

2

Incompetency.
Dishonest practice.

False or fraudulent representations made in obtaining a license or permit under this
chapter.

Failure to comply with any provisions of this chapter or any rules adopted by the
board pursuant to this chapter.

61-04.1-16. Permit required - Issuance of permit - Fee.

1.

A weather modification permit shall be required for each geographical area, as set
out in the operational plan required by subdivision b, in which a person intends to
conduct weather modification operations. Each permit issued by the board shall
expire on December thirty-first of the year of issuance. A person applying for a
weather modification operational permit shall file an application with the board, in
such form as the board shali prescribe, which application shall be accompanied by
an application fee of twenty-five dollars and contain such information as the board,
by rule, may require, and in addition, each applicant for a permit shail:

a. Furnish proof of financial responsibility as provided by section 61-04.1-19.

b. Set forth a complete operational plan for the proposed operation which shall
include a specific statement of its nature and object, a map of the proposed
operating area which specifies the primary target area for the proposed
operation and shows the area that is reasonably expected to be affected by
such operation, a statement of the approximate time during which the operation
is to be conducted, a list of the materials and methods to be used in conducting
the operation, and such other detailed information as may be needed to
describe the operation.

The board may issue the permit if it determines that:

a. The appiicant holds a valid weather modification ficense issued under this
chapter.

b. The applicant has furnished satisfactory proof of financial responsibility in
accordance with section 61-04.1-19.

¢. The applicant has paid the required application fee.
d. The operation:

(1)  Is reasonably conceived to improve water quantity or quality, reduce loss
from weather hazards, provide economic benefits for the people of this
state, advance scientific knowledge, or otherwise carry out the purposes
of this chapter.

{8} Is designed to include adequate safeguards to minimize or avoid possible
damage to the public health, safety, welfare, or the environment.
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(3)  Will not adversely affect ancther operation for which a permit has been
issued.

e. The applicant has North Dakota workforce safety and insurance coverage for all
employees working in this state.

f. The applicant has furnished a performance bond as required by section
61-04.1-34.

g. The applicant has complied with such other requirements for the issuance of
permits as may be required by the rules and regulations of the board.

h. The applicant has furnished a bid bond in accordance with section 61-04.1-35.,

i.  The applicant has registered, with the North Dakota aeronautics commission,
any aircraft and pilots intended to be used in connection with the operation.

To carry out the objectives and purposes of this chapter, the board may condition
and limit permits as to primary target areas, time of the operation, materials,
equipment, and methods to be used in conducting the operation, emergency
shutdown procedure, emergency assistance, and such other operational
requiremenis as may be eslablished by the board,

3. The board shall issue only one permit at a time for operations in any geographical
area if two or more operations conducted in such an area according to permit
limitations might adversely interfere with one another.

4. All permit fees collected by the board shall be paid into the general fund of the state
freasury.

61-04.1-17. Hearings. The board shall give public notice, in the official county
newspaper of newspapers in the area of the state reasonably expected to be affected by
operations conducted under a permit, that it is considering an application for such permit, and, if
objection to the issuance of the permit is received by the board within twenty days, the board
may haold a public hearing for the purpase of abtaining information from the public concerning the
effects of issuing the permit, The board may also hold such hearings upon its own motion.

61-04.1-18. Revocation, suspension, or modification of permit. The board may
suspend or revoke a permit if it appears that the permittee no longer has the qualifications
necessary for the issuance of an original permit or has violated any provision of this chapter, or
any of the rules adopted under it.

The board may revise the conditions and limits of a permit if:

1. The permittee is given notice and a reasonable opportunity for a hearing, to be held
in accordance with chapter 28-32.

2. It appears to the board that a modification of the conditions and {imits of a permit is
necessary to protect the public's health, safety, weliare, or the environment.

i it appears to the board that an emergency situation exists or is impending which couid
endanger the public's health, safety, welfare, or the environment, the board may, without prior
notice or hearing, immediately modify the conditions or fimits of a permit, or order temporary
suspension of a permit. The issuance of such an order shall include notice of a hearing to be
held within ten days thereafter on the question of permanently modifying the conditions and lirnits
or continuing the suspension of the permit. Failure to comply with an order temporarity
suspending an operation or modifying the conditions and limits of a perrnit shall be grounds for

\
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immediate revocation of the license and permit of the person conirolling or engaged in the
operation.

61-04,1-19., Proof of financial responsibility. Proof of financial responsibility is made
by showing to the satisfaction of the board that the permittee has the ability fo respond in
damages to liability which might reasonably result from the operation for which the permit is
sought. Such proof of financial responsibility may be shown by:

1. Presentation {o the board of proof of a prepaid noncancelable insurance policy
against such liability, in an amount approved by the board.

2. Filing with the board a corporaie surety bond, cash, or negotiable securities in an
amount approved by the board.

61-04.1-20. Board may create operating districts - Representation of
noncontracting counties. The board may place any county or geographical region for which a
person contracts with the state for weather modification operations in any operational district the
board determines necessary to best provide that county or geographical region with the benefits
of weather modification. In determining the boundaries of an operating district, the board shall
consider the pattemns of crops within the state, climatic patterns, and the limitations of aircraft and
other technical equipment. The board may assign any county that has not created a weather
modification authority under this chapter to an operating district solely for the purpose of
representation on the operations committee of that district.

61-04.1-21. District operations advisory committees created - Duties.

1. There must be a district operations advisory committee in each operations district
created in accordance with section §1-04.1-20. Each committee must be composed
of one commissioner of the weather modification authority, if a weather modification
authority exists, from each county within the district; a representative of each psrson
contracting for a geographical region assigned to the district; and one member of the
board of county commissioners from each county assigned to the district. Each
advisory committee, upon majority vote, with the concurrence of the board, shall
adopt rules and bylaws necessary to govern that committee's procedures and
meetings. Each committee shall evaluate weather modification operations within
that committee's district and make recommendations and proposals to the board
concerning these coperations.

2. The weather modification authority of any county authorized to contract for weather
modification operations under this chapter which is not assigrned to an operations
district shail assume the functions of the district operations committee and may
exercise the powers and duties assigned to the operations committees by this
chapter and by the rules of the board.

61-04.1-22, Weather modification authority may suspend operations. Other
provisions of this chapter notwithstanding, the weather modification authority in any county
authorized to contract for weather modification operations under this chapter may suspend the
county and state weather modification operation within that county.

61-04.1-22.1. Temporary weather modification authority, The board of county
commissioners of any county that has no weather modification authority may create a temporary
weather modification authority by setting a time and piace for a public hearing, publishing at least
ten days before the hearing notice of the hearing in the official newspaper of the county, and after
the public hearing, approving establishment of the authority by majority vote. Upon approval, the
board of county commissioners shall designate a water resource district to serve as the
temporary weather modification authority. The designated district has all the powers grantedto a
weather modification authority under sections 61-04.1-23 through 61-04.1-32
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A temporary weather modification authority created under this section may conduct
weather modification operations within the county for up to four years from the date of the
creation of the temporary authority. To continue operating beyond the four-year period, the
temporary authority must be made permanent in accordance with sections 61-04.1-23 through
61-04.1-32.

61-04.1-23. Weather maodification authority created by petition. A weather
maodification authority shall be created by resolution and five commissioners appointed thereto for
ten-year terms of office, by the board of county commissioners. A board of county
commissioners shall not adopt a resolution creating an authority until it has received a valid
petition signed by at least fifty-one percent of the qualified electors of a county, as determined by
the vote cast for the office of governor at the last preceding general election. The board of
county commissioners shall appoint five residents of the county as weather modification authority
commissioners from those names set forth in the petition and designated by the petitioners to be
appointed weather maodification authority commissioners. In the event any one of the five
candidates named in the petition to be appointed weather modification authority commissioner is
unable or refuses for any reason to accept appointment as commissioner, or is disqualified by
not meeting residence requirements, as a qualified elector in the county, the board of county
commissioners shall name its own appointee for a ten-year term of office in place of any
disqualified candidate selected by the petitioners. if any weather modification authority
commissioner submits a resignation in writing to the board of county commissioners or becomes
unable or disqualified for any reason, after accepting office, the board of county commissioners
shall name its appointee as a commissioner to the weather maodification authority. All vacancies
occurring otherwise than by expiration of term of office shall be filled for the unexpired term.

Any weather modification authority created pursuant to this section shall expire ten years
after the date of the initial appointment of the commissioners thereto. Any unexpended funds
remaining in the name of the weather modification authority, after all proper bills and expenses
have been paid, shall be transferred into the county general fund by the officers of the weather
modification authority on or before the ten-year termination date provided by this section.
However, all unexpended funds remaining in the name of the weather modification authority,
after all proper bills and expenses have been paid, shall remain in the name of the weather
modification authority if the board of county commissioners of such county by resolution creates
a weather modification authority and all its powers in accordance with section 61-04.1-27.

Nothing in this section shall prevent continuation or reinstatement of a weather
maodification authority, provided the authority is renewed for another ten years by petition of the
qualified electors in the same manner as the initial weather madification authority was created by
petition of qualified electors as provided for in this chapter.

In the event more than one petition is filed with the board of county commissioners on or
about the same time, the petition with the highest percentage of the qualified electors of the
county voting for the office of governor at the last preceding general election shall be selected by
the board of county commissioners. However, the petition with the highest percentage must
have the signatures of at least forty percent of the qualified electors in the county and the sum
total of all quaiified electors signing all petitions filed must equal at least sixty percent of the
qualified electors in the county. In no case shall the name of the same qualified elector appear
on two or more petitions, but in such event, the name shall be stricken from both petitions.

61-04.1-24. Petition contents. The petition for the creation of a weather maodification
authority and for appointment of commissioners shall contain:

1. Atitle with the heading: "Petition for Creation of (insert name of county)} Weather
Madification Authority".

2. The following paragraph: We, the undersigned qualified electors of (name of
county), state of North Dakota, by this initiated petition request that the (name of
county) board of county commissioners of said county create by resolution a (name
of county) weather modification authority and appoint the following five qualified
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electors of the county to a ten-year term of office as commissioners for the {(name of
county) weather medification authority:

(Here insert the name and address of each proposed commissioner for the
(name of county} weather modification authority. )

3. The following paragraph: We, the undersigned qualified electors of the (name of
county), state of North Dakota, are notified hereby that the creation of the {name of
county) weather modification authority and the appoiniment of its commissioners by
the (name of county) board of county commissioners will grant unto the authority by
law the power to certify io the board of county commissioners a mill levy tax not to
exceed seven mills upon the taxable valuation of property in said county for a
weather modification fund, which tax may be levied in excess of the mill levy limit
fixed by law for taxes for general county purposes and that such fund shall be used
for weather modification activities in conjunction with the state of North Dakota. We,
the undersigned, understand that the authorily requested in this petition expires ten
years after the creation of the weather modification authority, except that the board
of county commissioners may by resolution create a weather modification authority
and all its powers, including the power to certify a tax levy as provided by section
61-04.1-26, for five-year periods in accordance with section 61-04.1-27.

4. A heading: "Committee for Petitioners”, followed by this statement: The following
qualified electors of (name of county), state of North Dakota, are authorized to
represent and act for us, and shall constitute the "Committee for the Petitioners" in
the matter of this petition and all acts subsequent thereto.

5. Petition details: All signatures to such petition shall be numbered and dated by
month, day, and year. The name shall be written with residence address and
post-office address including the county of residence followed by state of North
Dakota.

6. An affidavit to be attached to each petition and sworn to under oath before a notary
public by the person circulating each petition attesting to the fact that the person
circulated the petition and that each of the signatures to said petition is the genuine
signature of the person whose name it purports to be, and that each such person is
a qualified elector in the county in which the petition was circuiated.

7. The petition must state the mills to be levied by the county for the purposes of this
chapter.

61-04.1-25. Commissioners - Compensation - Meetings - Officers. A commissioner
of a weather modification authority shall receive no compensation for services, but shall be
entitled to the necessary expense, as defined in section 44-08-04, incurred in the discharge of
the commissioner's duties. Each commissioner shall hold office until a successor has been
appointed and has qualified. The certificates of appointment shall be filed with the weather
modification authority.

The powers of each weather modification authority shall be vested in the commissioners
thereof. A majority of the commissioners of an authority shall constitute a quorum for the
purpose of conducting the business of the authority and exercising its powers and for all other
purposes. A majority of the commissioners shall constitute a quorum, but action may not be
taken by the authority except by an affirmative vote of not less than a majority of all the
commissioners.

A chairman, vice chairman, and treasurer shall be elected from among the
commissioners. A weather modification authority may employ an executive director, secretary,
technical expents, and such other ofticers, agents, and employees, permanent and temporary, as
it may require, and shall determine their qualifications, duties, and compensation. For such legal
services as it may require, an authority may call upon the state's attorney of the county. An

61-04.1: 9



authority may delegate to one or more of its agents or employees such powers or duties as it
may deem proper.

Minutes shall be kept by the secretary of official meetings and shall include all official
business such as contracts authorized and alf authotizations for payment of weather medification
authority funds to persons, organizations, companies, corporations, and limited liability
companigs. All disbursements shall be approved by a majority of ali the commissioners of an
authority., Disbursements authorized by the authority for the payment of employee salaries, bilis,
contracts, services, fees, expenses, and all other obligations shall be made by check signed by
the chairman and the treasurer of the authority. Official policies shall also be entered into the
minutes. An annual report shall be compiled with complete disclosure of funds expended for
contracts, services, fees, salaties, and all other reimbursements, a copy of which shall be filed
with the county auditor. The annual report shall be presented at a public meeting called for such
purpose.

61-04.1-26. Tax may be certified by weather modification authority. The weather
modification authority may certify annually to the board of county commissioners a tax of not to
exceed seven mills upon the taxable valuation of the property in the county for a "weather
modification® fund. |f weather modification services are not provided to the entire county, the
weather maodification authority may cerlify annually to the board of county commissioners a tax
for a weather modification fund of not to exceed seven mills upon the taxable valuation of the
property in the county designated to receive weather modification services. The tax shall be
levied by the board of county commissioners and may be levied in excess of the miil levy limit
fixed by law for taxes for general county purposes. The weather modification fund shall be used
only for weather modification activities in conjunction with the state of North Dakota. The tax
certified by the weather modification authority is limited to the period of existence of the weather
modification authority as provided for in this chapter,

61-04.1-27. Creation of weather modification authority and its powers by
resolution. When a weather medification authority is about to expire, the board of county
commissioners of any such county may by resolution authorize the creation of such weather
modification authotity and all its powers, including the power to certify a tax levy as provided by
seclion 61-04.1-26, for additional five-year periods; provided, the resolution authorizing the
creation of such weather medification authority is adopted by the board of county commissioners
before the expiration date prescribed in the preceding resolution for its termination. Upon
passing such resolution for the creation of the authority, the board of county commissioners shall
appoint five weather modification authority commissioners to five-year terms of office,
subsequently filling vacancies in the manner prescribed by section 61-04.1-23. The board of
county commissioners may remove any weather modification commissioner from office
whenevet it appears, by competent evidence and after hearing, that the commissioner has been
guilty of misconduct, malfeasance, crime in office, neglect of duty in office, or of hahitual
drunkenness or gross incompetency.

61-04.1-28. Procedure for abolishment of weather modification authority and all its
powers by recall initiated petition. - After fifty-one percent of the qualified electors of a county,
as determined by the vote cast for the office of governor at the last preceding gubernatorial
election, shall petition the board of county commissioners of their county to recall the
commissioners of a weather modification authority as created by section 61-04.1-23 and to
abolish the county weather modification authority, the board of county commissioners shail adopt
a resolution recalling all commissioners of such weather modification authority and abolishing
their appointed office and the weather modification authority, until such time as a weather
modification authority is created by petition in accordance with section 61-04.1-23. Before
adopting such a resolution, the county commissioners must find that the petition meets the
requirements as to the number of qualified electors as required in this chapter. If the board of
county commissioners adopts a resolution recalling all commissioners of a weather modification
authority and abolishing the authority, all unexpended funds remaining in the name of the
authority, after all proper bills and expenses have heen paid, shall be transferred to the county
general fund by the weather modification authority commissioners on the effective date of the
resolution. In the event there are outstanding valid bills unpaid after that date, the board of

|
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county commissioners is hereby authorized to pay such obligations from moneys in the county
general fund. A recall petition shall have a titlle with the heading: "Recall Petition for the
Abolishment of (insert name of county) Weather Modification Authority" The recall petition shall
incorporate a paragraph stating its purpose in clear language and shall comply with ail
requirements prescribed in subsections 4, 5, and 6 of section 61-04.1-24, relating to petition
contents, committee for petitioners, petition details, affidavits, and persons circulating such
petitions.

61-04.1-29. Creation of weather modification authority by election. When a petition
signed by not less than twenty percent of the gualified electors of the county, as determined by
the vote cast for the office of governor at the last preceding gubernatorial election, requesting an
election upon the establishment of a weather modification authority is presented to the board of
county commissioners, not later than forty-five days prior to the next countywide election, the
board of county commissioners shall submit the question to the qualified electors of the county at
the next countywide election. tJpon approval by a majority of the votes cast on the question, the
board of county commissioners shall, by resolution, establish a weather modification authority as
described in section 61-04.1-23 with all powers set out in this chapter, including the power to
centify a tax levy as provided by section 61-04.1-26.

61-04.1-30. Abolishment of weather modification authority by election. When a
petition signed by not less than twenty percent of the qualified electors of the county, as
determined by the voie cast for governor in the last preceding gubernatorial election, requesting
an election upon the abolishment of a weather modification authority as created in sections
61-04.1-27 and 61-04.1-29 is presented to the board of county commissioners, not later than
forty-five days prior to the next countywide election, the board of county commissioners shall
submit the question to the qualified eleciors of the county at the next countywide election. Upon
approval by a majority of the votes cast on the question, the board of county commissioners shalt
abolish the weather modification authority as of December thirty-first following the election. All
unexpended funds remaining in the name of the weather modification authority, after all proper
bills and expenses have been paid, shall be deposited in the general fund of the county.

61-04.1-31. Creation of weather modification authority by vote after resciution of
county commissioners. The board of county commissioners of any county may, by resolution
after a public hearing, submit the question of the creation of a weather modification authority to
the electors of the county at the next countywide election. Upon approval by a majority of the
votes cast on the guestion, the board of county commissioners shall pass a resolution creating a
weather modification authority, as described in section 61-04.1-23. Such an authority shalt have
all powers provided by this chapter, including the authority to levy a tax as provided by section
61-04 1-26.

61-04.1-32. County budget may be waived for first appropriation - Conditions. The
provisions of chapter 11-23 shali not apply lo appropriations made under the provisions of this
chapter. However, immediately after a weather modification authority has been created by
resolution of the board of county commissioners, and after centification of a mill levy by the
weather modification authority, and only for the initial or first appropriation for the authority, the
county commissioners may, at their discretion, appropriate from moneys, not otherwise
appropriated, in the general fund, such moneys as are necessary for carrying out the provisions
of this chapter. However, the appropriation shall not exceed an amount equal to what funds
would be raised by a seven-mill ievy upon the taxable valuation of the property in the county.

61-04,1-33. Bids required - When. Whenever the board shall undertake o contract with
any licensed controller in an amount in excess of ten thousand dollars in any one year, the board
shall advertise for proposals for such weather modification activities and, in its proceedings with
respect to bids therefor, shali substantially follow the manner and form required by the laws of
this state for the purchase of supplies by the office of management and budget. The board shall
enter into no contract or agreement for weather modification services except with a controller,
holding the permit as required by this chapter, except for the purpose of gathering technical
information, and making studies or surveys.
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61-04,1-34. Performance bond, cash, or negotiable securities required. Before the
board shall contract with any controller, it shall require the controfler to furnish a surety bond or
cash or negotiable securities for the faithful performance of the contract in such amount as
determined by the board, conditioned that the licensee and the licensee's agents will in all
respects faithfully perform all weather modification contracts undertaken with the board and will
comply with all provisions of this chapter and the contract entered into by the board and the
licensee.

61-04.1-35. Bid bond, cash, or negotiabie securities required. All bids submitted to
the board for operations conducted under this chapter shall be accompanied by a separate
envelope containing a bidder's bond or cash or negotiable securities in a sum equal to five
petcent of the full amount of the bid, executed by the bidder as principal or by a surety company
authorized to do business in this state as a guarantee that the bidder will enter into the contract if
it is awarded to the bidder.

61-04.1-36. State immunity. Nothing in this chapter shall be construed to impose of
accept any liability or responsibility on the part of this state or any of its agencies, or any state
officials or state employees or weather modification authorities for any injury caused by weather
modification operations by any person or licensed controller as defined in this chapter.

61-04.1-37. Liability of controller.

1. An operation conducted under the license and permit requirements of this chapter is
not an ultrahazardous or abnormally dangerous activity which makes the permittee
subject to liability without fauit.

2  Dissemination of materials and substances into the atmosphere by a permittee
acting within the conditions and limits of the permittee's permit shaill not constitute
trespass.

3. Except as provided in this section and in section 61-04.1-36, nothing in this chapter
shail prevent any person adversely affected by a weather modification operation
from recovering damages resulting from negligent or intentionally harmful conduct
by a permittee.

4. The fact that a person holds a license or was issued a permit under this chapter, or
that the person has complied with the rules adopted by the board pursuant to this
chapter, is not admissible as a defense in any legal action which may be brought
against the person.

61-04.1-38. Board may receive and expend funds. The board may receive and accept
in the name of the state any funds that are offered or become avaitable from any federal grant or
appropriation, private gift, donation, or bequest, county funds, or funds from any other source
except ficense and permit fees, and to expend these funds for the expense of administering this
chapter, and, with the exception of county funds and funds from any other person contracting
with the board for weather maodification operations, for the encouragement of research and
development in weather modification by any private person, the North Dakota state university,
the university of North Dakota, or any other appropriate state, county, or public agency in this
state by direct grant, contract, or other means.

All fedetal grants, fedetal approprialions, private gifts, donations, or bequests, county
funds, or funds from any other source except ficense and permit fees, received by the board
must be paid over to the state treasurer, who shall credit this amount to a special fund in the
state treasury known as the state weather modification fund. All proceeds deposited by the state
treasurer in the state weather modification fund are hereby appropriated to the board and, if
~eXxpended, must be disbursed by warrant-check prepared by the office of management and
budget upon vouchers submitted by the board and must be used for the purpose of paying for the
expense of administration of this chapter and, with the exception of county funds or funds from
any other person contracting with the board for weather modification operations, for the
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encouragement of research and development in weather modification by any private person, the
North Dakota state university, the university of North Dakota, or any other appropriate state,
county, or public agency by direct grant, contract, or other means.

61-04.1-39. Payment for weather modification - State to provide funds. Any weather
modification authority or person that contracted with the board for weather modification
operations under this chapter shall appropriate to the state weather modification fund the amount
determined by the board to be necessary to provide that weather modification authority or person
with weather modification operations. The board may expend, from the state weather
modification fund, the funds the board deems necessary to provide a contracting weather
modification authority or person with weather modification operations.

61-04.1-40, State water commission - Compensation - Expenses. Fach member of
the North Dakota state water commission shali receive the same compensation paid for other
commission duties, for each day actually and necessarily engaged in the performance of official
duties in connection with the administration of this chapter. Commission members and
employees shall be reimbursed for actual and necessary expenses incurred in carrying out their
official duties in the same manner and at the same rates as provided by law for state employees.

61-04.1-41. Penalty. Any person contracting for or conducting any weather modification

activity without being licensed in accordance with the provisions of this chapter, or otherwise
violating the provisions of this chapter, shall be guilty of a class B misdemeanor.
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CHAPTER 61-05
ORGANIZATION OF IRRIGATION DISTRICTS

61-05-01. Definitions. As used in this chapter and in succeeding chapters dealing with
irrigation districts:

1. "Board" means the board of directors of any irrigation district.

2.  "Elector" means any landowner owning not less than five acres [2.02 hectares] of
land whose land will be or is subject to assessments for construction or other costs,
within a proposed or existing irrigation district, and who is a resident of this state. As
herein used the term "owner" means an owner in fee simple and also includes:

a.  An entryman of government land.

b. A purchaser of land under contract.

c. A guardian, executor, administrator, or trustee.

d. A corporation organized and existing under the faws of this state.

e. A limited liability company organized and existing under the laws of this state.
f.  The United States of America and the state of North Dakota.

3. "lrrigable acres" or "irrigable lands" means those lands which can or will be served
by the district's works, as determined by the state engineer before the district is
organized, or as determined from time fo time by the district's board of directors.
Whenever land or acreage is described as being "susceptible of irrigation” or
"subject to assessment", it means the same as irrigable acres.

4. "Works" includes canals, ditches, pipelines, and other conveyance sysiems,
pumping plants, rights of way, easements, reservoirs, dams, well fields, and other
works for the appropriation of water and the necessary sites for pumping plants,
reservoirs, dams, well fields, and all means and property required for a completed
operating system of irrigation works.

61-05-02, Proposals for irrigation district - Electors required. Whenever a majority
of the electors within an area containing eighty acres [32.37 hectares] or more of land,
susceptible of irrigation, desire to provide for the irrigation of such land, they may propose the
organization of an irrigation district under the provisions of this chapter. When so organized, the
district shall have the powers conferred or that may be conferred by law upon irrigation districts.
No district, when so organized, shall contain less than five electors, as the term elector is defined
in this chapter. Where irrigation works, ditches, or canals have been constructed prior to July 1,
1941, of sufficient capacity to irrigate the lands thereunder for which the water taken in such
canals or ditches is appropriated, such canals or ditches and the franchises under which the
same are maintained and operated, and the lands irrigated by such canals or ditches, shall be
exempt from the operation of the provisions of this chapter, unless such irrigation district is
created to acquire and own such irrigation works, canals, ditches, water rights, and franchises.

61-05-03. Votes of electors - Number permissible. Any elector owning twenty acres
{8.09 hectares] or less but not less than five acres [2.02 hectares], subject to assessments for
construction or other costs within a proposed or existing district, shall have one vote. Any elector
owning more than twenty acres [8.09 hectares] subject to such assessments within any irrigation
district which will receive all or a portion of its water supply from a federal reclamation or irrigation
project shall have one additional vote for each additional twenty acres [8.09 hectares] or major
fraction thereof. However, the total votes any elector is entitled to must be determined based on
the number of acres [hectares] the elector is entitled to irrigate pursuant to the Reclamation
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Reform Act of 1982 [Pub. L. 97-293; 96 Stat. 1263; 43 U.5.C. 380aa et seq.] and may not exceed
more than thirty-five percent of the iotal votes eligible to he cast in any district election regardless
of the number of acres [hectares] of land owned by the elector in the district. Any elector owning
more than twenty acres [8.09 hectares! subject to assessments within any existing or proposed
irrigation district which does not receive any of its water supply from a federal reclamation or
irrigation project shall have one additional vote for each additional twenty acres [8.09 hectares] or
major fraction thereof, but no elector shall be entitled to cast more than thirty-five percent of the
total votes eligible to be cast in any district election regardless of the number of acres {hectares]
of land owned by the elector in the district.

61-05-04. Fiduciary must file proof of authority - Appointment of agent. A guardian,
executar, administrator, or trustee shall present to and file with the clerk of the irrigation district
election board a certified copy of the person's or corporation's letters of guardianship, letters
testamentary, or letters of administration, ar of the instrument creating the trust, as the case may
be. Any such guardian, executor, administrator, or trustee, whether an individual or a
corporation, by an instrument in writing, duly acknowledged, may designate an agent fo vote in
the person's or corporation's behalf. Such instrument appointing such agent shall be presented
to and filed with the clerk of the district election board by such agent.

61-05-05. Coowners of land in irrigation district - Who may vote. Where Jands within
a proposed or existing irrigation district are owned by coowners only, such coowners who are
residents of this state may vote their respective interest personally, or such coowners by an
instrument in writing, may designate one of their number as agent to cast the vote for each such
coowner. Provided, that in no event shall any such coowner be entitled to cast, less than one full
vote, or any vote or votes constituting any fraction of one vote. Such instrument shall be
acknowledged by such coowners and shall be presented to and filed with the clerk of the district
election board.

61-05-06. Private or public corporation or limited fability company may designate
agent to vote. Where lands which are within a proposed or existing irrigation district are owned
by a corporation or a limited liability company, by the United States, or by this state, such
corporation or limited liability company, and any department or agency of the United States or of
this state, in order to participate in any district election, by an instrument in writing, executed and
acknowledged by the proper officer or officers of such corporation, department, or agency, or by
the proper manager or managers of such limited liability company, shall designate an agent to
vote in its behalf. Such instrument shall be presented to and filed with the clerk of the district
election board by such agent.

61-05-07. Petition for a proposed irrigation district - Where filed - Signed by whom
- Contents. A petition for a proposed irrigation district shall be filed with the state engineer and
shall be signed by landowners of the proposed district who together shall own a majority of the
whole number of acres [hectares] subject to assessment for construction ar other costs within the
district requesting the territory described in such petition be organized under the provisions of this
- -chapter. Such territory shalt be described and shall be included in such district, if established, by -
legal governmental subdivisions of forty acres [16.12 hectares] or more unless held in fractional -
lots or plotted units of lesser size, or unless portions thereof are more readily susceptible to
irrigation from works other than those of the proposed district. The proposed district may nclude
lands which are not contiguous to any other iands in the proposed district. Such petition shall set
forth the name and address of each petitioner and a description of the petitioner's land, and the
petition shall have attached thereto a map or maps showing the boundatries of the proposed
district.

61-05-08. Petition accompanied by map - Contents - Scale. The petition provided for
in section 61-05-07 shall be accompanied by a map or maps of the proposed district. The map
shalf show the location of the proposed conveyance systems and other works by means of which
it is intended to irrigate the Jands of the proposed district. |f the water supply is from a natural
stream, the flow of such stream shall be stated in cubic feet [meters] per second. If the water
supply for the district is to be gathered by a storage reservair or reservoirs, the map shall show
the location thereof and shall state their capacity in acre-feet, If the water supply Is from a
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ground water source, the map must show the general location of wells and proposed pumping
rates. Unless otherwise permitied by the state engineer, such map shall be drawn to a scale of
not less than two inches {5.08 centimeters] to the mile [1.61 kilometers]. Preliminary designs of
all proposed conveyance systems and other works shall be prepared in sufficient detail to show
the contemplated method of construction, along with a feasibility report on the proposed plan of
irrigation. The feasibility report must include an analysis of the soil and water compatibility of the
irrigable lands of the proposed district. A registered professional engineer shall prepare the map,
preliminary designs, and feasibility report required by this section.

61-05-09. Petition accompanied by bond - Approval of bond - Certified copy of
petition filed. Unless otherwise permitted by the state engineer, the petition shall be
accompanied by a good and sufficient bond to be approved by the state engineer, which shail be
in double the amount of the probable cost of organizing such district, including the cost of the first
election for the organization of the district and shall be conditioned that the sureties will pay all
cosls in case said organization shall not be approved by the electors. Within ten days after the
filing of such petition, and the approval of such bond, the state engineer shall file a copy of such
petition with the county auditor of each county wherein the proposed irrigation district is situated.

61-05-10. Hearing on petition - Notice - Report prepared by state engineer on
feasibility - Copy of report filed - Submitted to electors. The state engineer shall examine
the petition, maps, papers, and data pertaining to the proposed irrigation district and shall fix a
time and place for hearing such petition. A notice stating that such petition will be heard, and
stating the time and place of hearing, shali be filed with the county auditor of each county
wherein such proposed district is located. The notice shall be published once each week for fwo
consecutive weeks in the newspaper or newspapers of general circulation where the district is
located and in the official newspaper of each county in which the district is located. The date set
for the hearing on the petition may not be iess than twenty days after the first publication of the
notice. Prior to such hearing the state engineer shall review the maps, preliminary designs, and
feasibility study and shall prepare, or shall cause to be prepared, a summary report showing the
probable cost of the proposed irrigation works and the practicability and feasibility of the plan of
irrigation suggested or proposed by petitioners for the irrigation of the lands within such district.
A copy of such report shall be filed with the county auditor of each counly wherein the proposed
irrigation district is situated and such report shall be open to public inspection. The slate
engineer also shall submit such report te the electors of the proposed district at the meeting set
for hearing the petition for the organization thereof.

61-05-11. Amendment of plan of irrigation - Adjournment of hearing by state
engineer. At the hearing provided in section 61-05-10, the state engineer may amend the plan
of irrigation proposed in the petition provided in section 61-05-07. The state engineer may
adjourn such hearing from time to time and may make such changes in the proposed boundaries
of the district as the state engineer shall deern advantageous and advisabie, but the boundaries
of the district proposed in the petition for its organization shall not be enlarged or extended until
the eleciors who own a majority of the acres [hectares] of land subject to assessments for
construction or other costs to be included in the extension having in writing consented thereto.

61-05-12, State engineer may make order denying petition - Filing. If the state
engineer shall determine that the plan of irrigation proposed is not practicable or that such plan is
not econornically sound, the state engineer shall make an order denying the petition for the
organization of an irrigation disirict and shall state the reasons for the action. A copy of such
order shail be filed with the county auditor of each county in which the proposed irrigation district
is situated.

61-05-13. State engineer to make order establishing irrigation district - Calling
election - Dividing district - Contents of order. [f the state engineer finds and determines that
the establishment of the proposed irrigation district is advisable, and that the plan proposed for
irrigating the lands therein is practicable and economically sound, the state engineer shall make
an order establishing the irrigation district, subject to the approval of the electors of the district at
an election called by the state engineer for that purpose. [f the district embraces more than
twenty thousand irrigable acres [8093.72 irrigable hectares] of land, the state engineer by the
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order shaifl divide the district into five or seven divisions or precincts as the state engineer
determines necessary for the convenience of the electors of the district. The divisions or
precincts must be as nearly equal in size as may be deemed practicable, the divisions must be
numbered, and one direcior must be elected from, and by the eleciors of, each division. if an
elector owns land in more than one division, the elector must cast all the elector's votes for
director and be eligible for election as a director in the division in which the majority of the
elector's land subject to assessment lies. The order must set forth:

1. The time and place of holding the election.
2. The boundaries of the district.
3. That a petition sufficient in form and substance was filed with the state engineer.

4. That due and reasonabie notice of ime and place of hearing on petition was given to
the qualified electors of the proposed irrfigation district.

A copy of the order must be filed with the county auditor of each county in which the irrigation
district is situated. The order is prima facie evidence of the matter and facts therein stated.

61-05-14. Notice of election by state engineer - Contents - Publication. Upon
making an order estabiishing an irrigation district, the state engineer shall give notice of an
election to be held in such district for the purpose of determining whether or not the electors of
the district approve the establishment and organization thereof as an irrigation district. The
notice shall state that an elector desiring to be a candidate for the office of district director shall
file the elector's name with the state engineer not less than twenty days before such eiection.
The notice shall carry a reference to the map or maps previously filed with the county auditor
describing the boundaries of the lands included in the district as established by the state engineer
and shall designate a name for such district. The notice shall be filed with the county auditor of
each county in which the proposed district is situated and shall be published once each week for
two consecutive weeks in the newspaper or newspapers of general circulation where the district
is located and in the official newspaper of each county in which the district is located. The date
set for the election shall be not less than twenty-five, nor more than thirty-five, days after the first
publication of the notice.

61-05-15, Form of notice of election. The notice of election provided for in section
61-05-14 must be substantially in the following form:
NOTICE OF ELECTION

Notice is given that on . , an election will be held for the purpose of
submitting to the electors within the territory established and described by the order of the
state engineer as irrigation district, the question as to whether the order of
the state engineer establishing the irrigation district is approved. Notice Is given that the
lands of the district are fully described in the order of the state engineer establishing the
district and filed in the state engineer's office in Bismarck, North Dakota, and in the office
of the county auditor of County, North Dakota. The ballot must be in the
following form:

FOR IRRIGATION DISTRICT

Yes 0O
No o
Notice is further given that a board consisting of directors will be

elected, one from each district division, who will serve as provided by law after the
establishment of the district is approved. Polis will be open from one p.m. to seven p.m.
Notice is further given that any elector desiring to be a candidate for the office of district
director and have the elector's name appear on the hallot must file the elector's request in
writing with the state engineer not less than twenty days before the election.

Dated ,

Signed
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State Engineer

61-05-16. State engineer to appoint clerk and two judges of election - Filling
vacancies on board. Prior to the holding of an election upon the gquestion of establishing and
organizing an irrigation district, the state engineer shall appaint from the electors of the district
one clerk and {wo judges wha shall constitute a board of election for such district. If the district is
divided into divisions or precincts, such board of election shall be appointed from the electors of
each such division and shall serve as a board of election therein. lf the members appointed do
not attend at the cpening of the polis on the day of election, the eleclors present at that hour may
choose the members of the election board or fill the place of an absent member thereof.

61-05-17. Conduct of election - Votes canvassed by board and state engineer -
Retaining ballols. An election upon the question of organizing an irrigation district shall be
conducted in accordance with the general election laws of the state. After the polls are closed,
the election board shall proceed to canvass the voles cast thereat, and the clerk of the election
board shall certify 1o the state engineer the resuit of such election. The clerk of the board then
shall wrap securely the ballots cast at such election and shall express or mail the same by
registered or certified mail to the state engineer who also shall canvass the baliots and verify the
result. The state engineer shall file and retain in the state engineer's office the ballots cast at
such election.

61-05-18. Election governing organization of district - Filing record of election -
Certificates of election to directors. I, upon a canvass of the voles cast and after such
canvass has been verified by the state engineer it appears that a majority of all votes cast are in
favor of the organization of an irrigation district, the state engineer, by an order, shall declare
such territory duly organized as an irrigation district under the name and sltyle designated and
shall declare the persons receiving the highest number of votes duly elected as directors. The
state engineer shall cause a copy of such order, duly cerified, to be filed immediately for record
in the office of the recorder of each county in which any portion of the irrigation district is situated
and also shall file a copy of such order with the county auditor of each such county, and from and
after the date of such filing, the organization of such district shall be complete. The state
engineer immediately shall make out and mail, by registered or cerified mail, to each person
elected to the office of director a certificate of election signed by the state engineer. The
directors thereupon shall enter upon the duties of their office.

61-05-19. State engineer to file order with secretary of state - Secretary of state to
make certificate - Evidence, The state engineer shall file in the oftice of the secretary of state a
copy, duly certified by the state engineer, of the state engineer's order declaring any territory to
be duiy organized as an irrigation district, and the secretary of state shall make and issue to the
state engineer a cenrificate under the seal of the state, of the due organization of such district and
shall file a copy of such certificate and the said order of the state engineer. Such certificate of the
secretary of state, or a copy thereof, authenticated by the secretary of state, shall be prima facie
evidence of the organization and existence of such irrigation district.

61-05-20. Appeal to district court from orders and decisions of the state engineer -
Time - Undertaking. An appeal may be taken to the district court from any order or decision of
the state engineer by any person who is aggrieved thereby, at any time within thity days after the
order or decision appealed from has been filed with the county auditor of the county in which the
appeal is taken. Such appeal shall be taken by serving notice of appeal on the state engineer
and by filing the notice of appeal, proof of service thereof, and the undertaking required in this
section with the clerk of the district court of the county in which the appeal is taken. To effect an
appeal an undertaking must be executed by the appellant and sufticient surety conditiored that
the appeilant will prosecute such appeal without delay and will pay all costs adjudged against the
appellant in the district court Such undertaking shall be made in favor of the state engineer as
obligee and may be enforced by the state engineer. The appeal shall be taken to the district
court of the county in which the land claimed to be affected adversely by the order or decision
appealed from is situated, and if such land is situated in more than one county such appeal may
be taken to the district court of any county in which any part of such fand is situated. Any appeal
thus taken shall be docketed in the district court as any civil cause commenced in the district

61-05: 5



court is docketed and thereupon the district court shall have and exercise original jurisdiction in
such cause, and shall hear and determine the same, without a jury, in like manner as a civil
cause originally commenced in that court. The court may require the service and filing of formal
pleadings and fix the time therefor. Appeals to the supreme couit may be taken by the state
engineer o any other party to the cause from any judgment entered in the district counrt in any
such cause, and from any order of said court if an appeal would fie from such an order if the
same were entered by the court in any cther civil action,

61-05-21. Validating organization and acts of irrigation districts. Nothing contained
in this chapter shall be construed as impairing, invalidating, or in any manner affecting the validity
of acts or proceedings of irrigation districts organized pursuant to the provisions of chapter 38 of
the Code of Civil Procedute of the Supplement to the Compiled Laws of 1913 and prior fo March
16, 1939. The organization of any irrigation district prior to March 16, 1939, in substantial
compliance with the provisions of this chapter, hereby is declared to be a valid and legal district,
and all acts and proceedings of such district, and of the board of directors thereof, done and
performed in substantial compliance with the provisions of this title hereby are validated and
hereby are declared legal and valid.
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CHAPTER 61-06
GOVERNMENT OF IRRIGATION DISTRICTS

61-06-01. Board of directors of irrigation district - Terms - Vacancies. If an irrigation
district contains less than twenty thousand irrigable acres [8093.72 irrigable hectares] of land and
is not divided into precincts or divisions, the board of directors consists of five directors who must
be residents of the state and electors of the district and must be elected at large. Two directors
elected at the election for the organization of the district serve until the first Tuesday in April
following the first regular district election, and three serve until the first Tuesday in April following
the second regular election.

If an irrigation district contains twenty thousand irmigable acres [8093.72 irrigable hectares]
or more, it must be divided info five or seven divisions or precincts, as the case may be, and one
director must be elected from and by the electors of each division or precinct.

If an irrigation district contains twenty thousand irrigable acres [8093.72 irrigable hectares]
or more and is divided into five divisions or precincts, the board of directors of the irrigation
district consists of five directors. Two directors elected at the election for the organization of the
district serve untii the first Tuesday in April following the first regular district election, and three
directors serve until the first Tuesday in April following the second regular district election.

If an irrigation district contains twenty thousand irrigable acres [8093.72 irrigable hectares]
or more and is divided into seven divisions or precincts, the board of directors of the irrigation
district consists of seven directors. Three directors elected at the election for the organization of
the district serve until the first Tuesday in April following the first reguiar district election, and four
directors serve untit the first Tuesday in April following the second regular district election.

The terms of office of the directors elected at the first election for the organization of the
district must be determined by lot at their first meeting. Directors elected at subsequent elections
serve for four years and until their successors are duly elected and qualified. In case the office of
any director becomes vacant, the remaining members of the board shall fill the vacancy by
appointment. A director appointed to fili a vacancy serves the unexpired term of the director
whose office that director has been appointed to fill. If vacancies occur in the offices of a majority
of the directors of an irrigation district, the remaining members and the state engineer shall fiil the
vacancies; and if the offices of all the directors become vacant, the state engineer shall appeint
the members of the board and they serve uniil the next regular election of the district. Their
successors in office must then be elected to serve the unexpired term of the directors whose
offices became vacant. The unexpired term of office that each director thus elected fills must be
determined by lot.

61-06-02, Directors elected subsequent to organization assume office - Time -
Term. The directors elected subsequent to the organization of the district shall assume the
duties of their office the first Tuesday in April after their election and shall hold office until their
successors are elected and qualified.

61-06-03. Qath and bond of boards of directors - Filing. After receiving a certificate
of election each director shall take the oath prescribed for civil officers, and shall be bonded in
the sum of one thousand dofiars. Such oath of office and bond shall be filed in the office of the
state engineer.

61-06-04. Meeting of directors - Organization - Officers - Quorum - Term of officers.
The directors elected at the first election in an irrigation district shall meet at the time and place
designated by the state engineer and shall organize by selecting one of their members as
chairman of the beard. A temporary secretary shall be designated until a permanent secretary of
the board has been appointed. After the organization of the board, a majority of the directors
shall constitute a quorum for the transaction of such business as may come before the board.
The board shall appoint a secretary, a treasurer, and an assessor of the district and such other
officers or employees as the board shall deem necessary for the efficient conduct of the district's

61-06: 1



business and shall fix their compensation. Officers and employees appointed by the board shall
hold office during the pleasure of the board. The office of secretary, assessor, and treasurer may
be held by the same person. Each succeeding board of directors shall choose or appoint its
officers as herein provided.

61-06-05. Official bonds of assessor, district treasurer, and other employees -
Approval and filing of bonds. The assessor shall be bonded in the amount of five hundred
doliars and the district treasurer shall be bonded in an amount not less than double the amount of
money that may come into the treasurer's hands, the amount to be determined by the board of
directors, but such bond shall not be less than one thousand doflars. Other employees and
appointive officers shall be bonded in such amounts as the board may prescribe. The official
bonds of the assessor, treasurer, and other officers and employees shall be approved by the
board, Such bonds shall be filed in the office of the state engineer.

61-06-06. District organized under provisions of chapter appointed fiscal agent of
the United States. In case any district organized under the provisions of this chapter is
appointed fiscal or other agent of the United States or is authorized by the United States to make
coliections of money for and on behalf of the United States in connection with any federal
reclamation or irrigation project, the treasurer and each director shall furnish an additional official
bond in such amount as the secretary of the interior may require, conditioned for the faithfui
discharge of the duties of office and the faithful discharge by the district of its duties as fiscal or
other agent of the United States under any such appointment or authotization. Such additional
bonds may be sued upon by the United States or by any person damaged by failure of such
officer or district fully, promptly, and faithfully to perform the duties imposed by law.

61-06-07. Form of official bonds provided for in chapter - Obligee in bond. Al
official bonds provided for in this chapter shall be in the form prescribed by law for official bonds
of county officers except that the obligee named in such bond shall be the irrigation district.

61-06-08. Officers or employees bonded in state bonding fund - Premium paid by
whom. Every elective or appointive officer or employee of whom a bond is required under the
provisions of this chapter shall be deemed to be bonded in the state bonding fund upon the
giving of notice of such election or appointment by the secretary of the district {o the insurance
commissioner. Upon notification by the insurance commissioner of the amount of the premium
of such bond or bonds, the secretary of the district forthwith shall remit the same.

61-06-09. Regular election of irrigation districts. The reguiar election of irrigation
districts shall be held on the second Tuesday in February in each even-numbered year.

61-06-10. Notice of election after district is organized - Contents - Form. Within
thirty-five days of, but at least twenty-five days prior to, any regular or special election held in an
irrigation district, the secretary of the board of directors shall publish a notice of the election in the
newspaper or newspapers of general circulation where the district is located and in the official
newspaper of each county in which the district is located. The notice must specify the matters to
be voted upon, the location of the polling place or places, and the time of their opening and
closing. The notice must be in substantially the following form:

Notice is given that on , , an election will be held at

(here designate the polling place) for the purpose of electing members of the
board of directors and for the purpose of voting upon the questions submitted by the
directors of the district. Polis will be opened at one p.m. and will be closed at five p.m. of
that day. Notice is further given that any elector desiring to have the elector's name
appear on the bailot must file a request in writing with the secretary of the district not less
than twenty days before the election.

61-06-11. Board of election of irrigation district - Failure of member of election
board to be present. Prior to the date of the regular election, the board shall appoint from the
electors of the disttict one clerk and two judges who shall constitute the board of election. If the
board shall fail to appoint such board of election, or if the members appointed do not attend at
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the opening of the polis on the day of election, the electors of the district present at that hour may
appoint the members of the election board or fill the place of an absent member thereof. The
board of directors, in its order or resolution appointing the members of the board of election, shall
designate the time and place where the ejection shall be held.

61-06-12. Candidates at election - Filing names. Any person desiring to be a
candidate at an irrigation district election shall file that person's name with the secretary of the
board not less than twenty days before the election. The secretary shall contact each candidate
for the purpose of verifying the candidate's willingness to be a candidate at the election.

61-06-13. Ballot at irrigation district elections - Contents. At least fifteen days before
an election in an irrigation district, the secretary shall prepare and have typewritten,
mimeographed, or printed an official ballot containing the names of all candidates which have
been filed with the secretary. The ballot shall:

1. Be headed "Official Ballot";

2. Contain al names thus filed;

3. Show the name of the district;

4 State the number of persons to be voted for;

5. Have blank spaces below for writing in other names; and

6. State any question or resolution submitted to the electors by the board of directors.

The provisions of this chapter shall not prevent any person desiring to be a candidate at such
election and who has failed to file as provided in this chapter, from furnishing stickers to be
attached to the baliot by the electors Such stickers shall not be over one-half inch [1.27
centimeters] in width and shall have printed thereon one name only. Any elector who will be
absent from the irrigation district on the day of the election may vote an absent voter's baliot at
that election. The secretary shall provide the official baliot to any elector who makes application
for an absent voter's ballot, and the absent voter must submit the absent voter's ballot to the
secretary of the district, along with an affidavit that the ballot submitted represents the elector's
vole at the election, on or before the day of the election. An absent voter's ballot must be the
official ballot, and the ballot and affidavit must be actually delivered to the secretary or the
election board before the polls close on election day. The secretary shall submit any absent
voters' ballots to the election board on the day of the district eiection.

61-06-14. Oath required of members of election board - Chairman of election board
to administer. Before opening the polls at an irrigation district election, each member of the
election board shall take and subscribe the following oath or affirmation:

| do solemnly swear (or affirm) that | wili perform my duties as judge or clerk (as the case
may be) according to law and to the best of my ability.

Such oath or affirmation may be administered by any director of the district or any officer
authorized to administer oaths. The board of direclors shall designate one of the judges as
chairman of the election board and the chairman of the election board shall have the authority to
administer and certify all oaths or affirmations taken by other members of the election board and
shall administer and certify all oaths or affirmations required during the progress of the election.

61-06-15. Opening and closing hours of polls at irrigation district elections. The
polls shall be open at one p.m. of the election day and shall be kept open until five p.m. of the
sarne day.

61-06-16. Canvass of ballots after closing polls - Delivery of materials to directors.
Immediately after the polls are closed, the election board publicly shall open and proceed to
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canvass the ballots cast and shall declare the resuit of such canvass. The chairman shall wrap
securely all lists, tally sheets, oaths and affirmations, and other documenis relating to the
progress of the election and shall deliver the same to the secretary of the board of directors of
the district.

61-06-17. Compensation of members of election board. Each member of the
election board for an irrigation district election shall receive compensation as fixed by the board
of directors for the member’s services.

61-06-18. Return and canvass of votes by board of directors. The board of directors
of the district shall meet at its usual place of meeting within thirty days after each election and
canvass the returns. f all the returns have not been received, the canvass shall be posiponed
from day to day uniil all the returns have been received. The canvass shail be made in public
and by opening the returns and ascertaining the vote for each person voted for, and declaring the
result thereof, and also ascertaining the vote for and against each and every question or
proposition voted upon, and declaring the resuit thereof.

61-06-19. Secretary of board of directors to declare resuit of election - Contents.
The secretary of the board of directors, as soon as the resuit of the election is declared, shall
enter upon the records of the board a statement of such resuit which shall show:

1. The whole number of votes cast in the district.
2. The names of the persons voted for.
3. Each question voted upon.

4, The number of votes cast for each person and the number of votes cast for and
against each question voted upon at the election.

A copy of such statement shall be recorded in a permanent record of the board to be kept for that
purpose. Such statement shall be signed by the secretary of the board and authenticated by the
seal of the district. A copy of such statement thus signed and authenticated shall be filed with the
county auditor of each county wherein the irrigation district is situated and a like copy shali be
mailed to the state engineer.

61-06-20. Board of directors to declare results of election - Secretary to issue
certificates of election. The board of directors shall declare elected the person having the
highest number of votes cast for each office and shali declare the result of the election as to each
question voted upon at the election. The secretary immediately shall make out and deliver to
each person elected a certificate of election, signed by the secretary and authenticated with the
seal of the district.

61-06-21. Meetings of board - Regular and special - Quorum - Records of board.
The board shall hold regular meetings in its office or usual place of meeting in January, March,
July, and November of each year. The board by rule or bylaw authorized by section 61-07-03
shall fix dates for such regular meetings and may also fix dates for additiona! regular meetings as
it shall deem needed. The board also may hold special meetings as rnay be required for the
transaction of the district's business. Special meetings shall be called by the secretary upon the
order of the chairman of the board or upon the request in writing of two members. The order
must be entered of record on the minutes of the meeting and notice of such special meeting shall
be delivered or mailed to each member of the board at least five days prior to the date of such
special meeting. A special meeting of the board may be called at any time by the chairman
without notice and the meeting thus called shall be legal and valid if all rnembers of the board of
directors are present. A majority of the members of the board shall constitute a quorum for the
transaction of business, but upon all questions requiring a vote there shall be a concurrence of at
least a majority of the board. All records of the board must be open to the inspection of any
elector during business hours.
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61-06-21.1. Transactions of irrigation districts made public records - Grounds for
removal of director or officer. The minutes of all meetings, and all contracis, agreements,
leases, and other business transactions of the board of directors of an irrigation district shall be
public records and open to inspection by any person interested, or that person's attorney or
agent, at all reasonable times. The terms of any proposed agreement or contract with federal or
state agencies shall be deemed a business transaction open o public examination. Refusal on
the part of any director or officer of an irrigation district to permit examination of the records of the
irrigation district or to give any information available concerning business transactions of the
district shall be grounds for removal of such director or officer in an action brought in the district

court.

61-06-22. Directors and officers - Salary, mileage, and expenses. The compensation
for each director per day while performing duties as a member of the board must be fixed by the
board of directors but may be no more than sixty-two dollars and fifly cents per day. The
allowance for meals and lodging expenses must be at the same rate and under the same
conditions as provided for state officials and employees. The allowance for travel expenses must
be at the same rate as provided by section 11-10-15 and must be evidenced by a subvoucher or
receipt in a manner determined by the board of directors. The salary of the secretary, assessor,
and treasurer must be determined by the board of directors.

61-06-23. Officers not to be interested in contract - Penalty. Repealed by S.L. 1975,
ch. 106, § 673.
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CHAPTER 61-07
POWERS OF IRRIGATION DISTRICTS

61-07-01. Powers and duties of irrigation district. Each irrigation district:

1.
2.

Shall be a body corporate.

Shall possess all the powers and duties usual to corporations organized for public
purposes and those conferred by the provisions of this title or which may be
conferred by law.

May sue and be sued in its corporate name and may institute and maintain any and
all actions and proceedings, including suits at law or in equity, necessary or proper,
in order to carry out fully the provisions of this chapter, or to enforce, maintain,
protect, or preserve any and all rights, privileges, and immunities created by this titie,
or acquired in pursuance thereof.

May contract and be coniracted with.

May hold, lease, own, and possess such real and personal property as shall come
into its possession by contract, conveyance, purchase, gift, or otherwise.

Subject to chapter 32-15, may exercise the right of eminent domain for the purpose
of acquiring right of way for ditches, flumes, canals, pipelines, and other conveyance
systems, sites for dams and reservoirs, wells and well fields, related drainage
systems, and for any other purpose or works necessary to esiablish and construct a
complete system of irrigation works.

In all courts, actions, suits, or proceedings, the board of directors may sue, appear and defend, in
person or by attorneys, in the name of such irrigation district.

61-07-02. Legal title to property acquired in corporate name. The iegal title to all
property acquired by an irrigation district shall vest in such district in its corporate name.

61-07-03. Powers and duties of board of directors. The board of directors of an
irrigation district shall;

1.
2.

Manage and conduct the business affairs of the district.
Make and execute all necessary contracts.

Employ such officers, agents, and employees as may be necessary to conduct
efficiently the business of the district and fo fix their compensation.

Adopt a seal for the district. The seal shall be kept in the custody of the secretary.
Establish bylaws and rules for distribution to and for the information of electors of the
district and water users, and fix charges or rentals {o be paid by water users. The
bylaws and rules shall be printed, typewritten, or mimeographed in convenient form.
Enter upon any iand within the district to make surveys and to locate the main lines
and the necessary branches for any canals, pipelines, or other conveyance systems,
and mainiain and keep in good repair the irrigation works within the district. its
agents and employees shall have the same right.

Acquire by purchase, condemnation in accordance with chapter 32-15, or otherwise:
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10.

11.

12.

~13.

a. Rights of way for ditches, canals, pipelines, and other conveyance systems and
sites for dams and reservoirs, wells and well fields, and other works for the
appropriation of ground and surface water, and for pumping plants.

b.  All lands, easements, and any and all property necessary for the construction,
use, maintenance, repair, and improvement of dams, reservoirs, wells and well
fields, and other works for the appropriation of ground and surface water, and
canals, pipelines, and other conveyance systems.

c. Electric powerlines for the conveyance of electric power {o operate pumping
plants and all necessary appurtenances thereto.

d. Water rights, but the board shall be required to offer an alternative water supply
of equal quantity and comparable quality, either through the district works or
otherwise, to the holder of any water rights which have been condemned.

Subject to the limitations contained in this chapter and chapter 32-15, acquire by
purchase, condemnation, or otherwise, any existing irrigation works for the use of
the district.

Submit, whenever the board shali deem it advisable, to the electors of the district, at
any regular or special election, any question, proposition, or proposal relative to the
affairs of the district.

Accept, on behalf of the district, appointment of the district as fiscal agent of the
United States, or of any department or agency thereof, or authorization by the United
States, or of any department or agency thereof, to make collections of money for
and on behalf of the United States in connection with any federal reclamation or
irrigation project. The board shall have fuli power to do any and all things required
by the rules established by any such department or agency of the federal
government relative to such project.

Subject to the limitations provided in this title, determine a plan or method for raising
funds to finance the cost of constructing irrigation works within the district or to
provide funds for the purchase of such irrigation works. The plan may provide for
the issuance of bonds, or the issuance of district improvement warrants, of the
payment of such construction costs, or purchase price, by creating a fund obtained
from water rentals or charges to water users, or for a combination of such methods
for raising funds.

Exercise all rights, powers, and authority, express or implied, that may be necessary
to do and perform and carry out all of the express purposes of this chapter and of all
purposes reasonably implied as incidental thereto.

Enter into contracts and leases with the water commission of Nb.rth Dakota or with

the United States of America, its instrumentalities, departments, or agencies, for the
purpose of financing the construction of any irrigation works authorized by law, and
in such contracts and leases may authorize such commission or the United States,
its instrumentalities, departments, or agencies, as the case may be, to supervise
and approve the construction, maintenance, and operation of such irrigation works,
or any part or portion thereof, untit such times as any money expended, advanced,
ot loaned by the commission or by the United States, its instrumentalities,
departments, or agencies, and agreed to be repaid thereto by said board, shall have
been repaid fully. The board may accept cooperation from such commission or from
the United States, its instrumentalities, departments, and agencies, in the
construction, maintenance, and operation, and in financing the construction of any
work authorized by the board. The board shall have full power to do any and all
things necessary to avail itself of such aid, assistance, and cooperation under
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existing or future state laws or federal legislation enacted by the Congress of the
United States.

14. Acquire real properly, buildings, improvements, and equipment used or useful in
connection with storing, warehousing, distributing, or selling agricultural products,
which may be located within or outside the district

61-07-04. Construction across streams, highways, railroads, and ditches - Right of
way. The board may construct irrigation works across any stream of water, watercourse, street,
avenue, highway, railway, canal, diich, flume, pipeline, or ather transportation system or utility,
which the route of any canal may intersect or cross in such manner as to afford security for life
and property, but the board shall restore the same, when sc crossed or intersected, to its former
state as near as may be, or in a manner sufficient to avoid unnecessary impairment of its
usefulness. Every company whose rafiroad or ulility shall be intersected or crossed by such
works shall unite with the board in forming such intersections and crossings, and shall grant the
privilege aforesaid. [f the board cannot agree with such railroad company, or with the owners
and controllers of the property, thing, or franchise to be crossed, upon the amount to be paid on
account of such crossing or the point at which or the manner in which the crossing shall be
made, the same shall be ascertained and determined in all respects as is provided for the taking
of land. The right of way is given, dedicated, and set apar, to locate, construct, and maintain
such works over and through any of the lands which are or may be the property of the state.
There are given, dedicated, and set apar, for the uses and purposes provided in this chapter, all
water and water rights owned by this state within the district.

61-07-05. Purchase of land after foreclosure of tax lien. When the board shali deem
it necessary to protect the interests of the district, or of the electors thereof, or to protect the
interests of bondholdets or cther creditors of the district, it, if funds are available for that purpose,
may purchase land within the district after foreclosure by the county for unpaid and delinquent
taxes and may own and sell any lands thus acqulired.

61-07-06. Contracts entered into by district - Contracts for materials - Reservations
in contracts. All contracts entered into for any work provided for in this chapter shali be entered
into in the name of the district and shall be executed on the part of the district by the chairman of
the board of directors and countersigned or attested by the secretary. When the contract is
signed by the contractor, it shall be filed in the office of the secretary of the district. Contracts for
malterials or for construction of any nature shall require the work to be done or the materials to be
furnished in accordance with, and pursuant to, plans and specifications on file with the secretary.
There shall be reserved in each such contract for construction the right of the board of directors,
in case of the improper construction of such work, to suspend work thereon at any time, and to
retet the contract therefor, or to order a reconstruction of said work or any pan thereof improperly
done. Each such contract shall state the time on or before which such work must be completed
and shall state how such contract will be paid.

61-07-07. Board to formulate general plan of operation - Contents. As soon as
practicable after the organization of an irrigation district, the board of directors, by a resolution
entered on its records, shall formulate a general plan of its proposed operation which must state:

t.  What constructed works or other property are proposed to be purchased, the
purchase price, what construction work is proposed to be done, and the estimated
cost of the construction.

2. Whether funds to pay the purchase price or cost of construction wiil be raised by
issuing bonds or by creating a fund through the collection of rentals, charges from
waler users, or by creating a fund by levying assessments against the lands
benefited, or whether it is contemplated to raise funds by the use of all or a
combination of those methods of raising funds.

61-07-08. Surveys, examinations, and plans made to determine cost of
construction in district - State engineer to prepare report. For the purpose of ascerlaining
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the cost of any irrigation construction work in a district, the board shall cause such surveys,
examinations, and plans to be made as may demonstraie the practicability of the plan and
furnish the proper basis for an estimate of the cost of carrying out the plan. Al surveys,
examinations, maps, plans, and estimates must be made under the direction of a registered
professional engineer, who may be the state engineer, and must be certified by the registered
professional engineer. The board shall submit a copy to the siate engineer who shall prepare a
summary report and file the report with the board. The report must contain such matters as in
the judgment of the state engineer are desirable. Upon receiving the report, the board of
directors shall determine the amount of money required to be ralsed.

61-07-09. Advertising for bids. After adopting a plan of irrigation works, the board shall
secure bids as provided in chapter 48-01.2. Contracts for the purchase of materials must be
awarded {o the lowest and best bidder. The person {o whom a contract may be awarded shall
furnish a bond with good and sufficient sureties, to be approved by the board, payable to such
district for its use, in an amount at least equal to the contract price, conditioned for the faithful
and complete performance of the contract. The work must be done under the direction and to
the satisfaction of the engineer and must be approved by the board. This section does not apply
in case of any contract between the district and the United States, or any department, bureau, or
agency thereof, or with the state water commission.

61-07-10. Expense of purchasing and acquiring property and constructing
irrigation works - Insufficiency of bonds. The cost and expense of purchasing and acquiring
property and of purchasing or constructing the irrigation works and improvements mentioned in
this chapter shalt be paid out of funds raised for such purpose. In case bonds, or the proceeds
from the sale of any series of bonds, are insufficient for the purpose for which they were issued,
additional bonds may be issued after submission of the question, at a general or special election,
to the electors of the district. Additional improvement warrants may be issued to supplement
warrants already authorized and issued. Such bonds and improvement warrants must be paid in
the order of their priority.

61-07-11. District entering into agreements with others for payment of cost of
establishing or constructing works. Any irrigation district, subject to the approval of the
electors at a general or special election, may enter into an agreement or contract with the United
States or with any department, bureau, or agency thereof, or with the state water commission, or
with any person, firm, corporation, or limited liability company, for the establishment,
construction, and completion of the necessary irrigation works, and in such contract or
agreement may provide for the payment of the cost of establishing and constructing such works
by the levy and coliection of assessments against the lands benefited and by annual payments
from funds raised by the collection of tolls and water charges paid by persons who have received
and used water for the irrigation of their lands.

61-07-12. Expenses - How paid. For the purpose of defraying the expense of
organizing the district and the maintenance, operation, management, repair, and improvement of
irrigation works, including salaries of officers and employees, the board either may collect water
rentals or may levy assessments therefor, or may coflect such charges and also lewy
assessments.

61-07-13. Agreement by board to conform to laws of various departments or
agencies to secure financial aid. For the purpase of obtaining financial aid from the United
States, or from any department, bureau, or agency thereof, or from the state water commission,
the board of a district may agree to conform to the laws of the United States and to the
regulations of any department, bureau, or agency thereof, or may agree to conform to the
reguiations of the state water commission and to the supervision of such federal agency, bureau,
or department or to the supervision of the state water commission, as the case may be.

61-07-14. Irrigation districts may accept acts of Congress ~ Contracting with United
States - Provisions of section not a limitation. Any irrigation district organized under the laws
of this state may accept the provisions of any act of the Congress of the United States applicable
to such district and may obligate itself to comply with such laws, rules, and reguiations as may be
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promulgated by any department of the United States in pursuance of such acts. An irrigation
district contracting with the Linited States under the provisions of this chapter shall be governed
in all matters by the laws of this state relating to irrigation or drainage districts, as the case may
be, except in such things as may be provided otherwise, for such district,. The provisions of this
section shall not limit the rights which any irrigation district has under existing laws to purchase a
water supply or otherwise to contract and shall be cumulative thereto.

61-07-15. District may obtain financial aid from United States. Any irrigation district
organized under the laws of this state for irrigation purposes may enter into a contract with the
United States whereby the bonds of the district are guaranieed by the United States, or financial
credit is extended by the United States to the district for the sale, purchase, or use of any
irrfigation works and related drainage systems, and any other property owned or to be acquired
for the use of such district.

61-07-16. Irrigation district shall provide for proper drainage of lands - Payment.
Any irrigation district organized under the provisions of this title shail provide for the proper
drainage of any and all lands embraced within its limits which are, or have been, subirrigated by
reason of the lawful use of water from its canal by the owner or lessee of the lands subirrigated,
or from any cause which is not the fault, or which does not have the consent, of such owner or
lessee. For such purpose, such district shall have all the authority granted in this fitle to:

1. Levy special assessmenis or otherwise provide funds necessary properly to drain
such lands;

2. Enter upon lands for the purpose of making surveys;
3. Subject to chapter 32-15, exercise the right of eminent domain;
4. Contract for the construction of necessary drains; and

5. Extend such drains outside of the limits of such district for the purpose of conducting
the drainage water o other [ands upon which the same may be used lawifully or to
return the same to some natural watercourse.

The powers granted by this section shall include the power to enter into a contract with the United
States 1o carry out and effectuate all proper drainage of the district, or any part thereof, and any
such contract shall be treated to all intents and purposes as if made under section 61-07-14.

61-07-17. Apportionment of water when supply insufficient. In case the water
supply shall not be sufficient to supply continuously the lands susceptible of irrigation therefrom,
the board shall apportion in a just and equitable proportion, a certain amount of such water upon
certain or alternate days to different localities as in its judgment may be best for the interests of
all parties concerned, and with due regard to the iegal and equitable rights of all.

61-07-18. Duty of board to provide water supply. When the water supply of an
irrigation district can be applied beneficially to the lands in the district, the board shall keep the
waters flowing through the irrigation works under its control to the full capacity of the irrigation
works in times of sufficient water supply but without interfering with the rights of senior
appropriators.

61-07-19. Petition for specific orders or changes in canals or other conveyance
systems - Methods. Upon the filing of a petition in the office of the board of any irrigation
district, signed by electors who own a majority of the total number of acres [hectares] subject to
assessment for construction or other costs, requesting that rules be adopted by the board
permitting and providing for any of the following specific orders or changes in the method of
operating its canal, pipeline, or other conveyance system, such board immediately shall provide
for the adoption and enforcement of the same:
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1. That a measuring device of a type approved by the state engineer be placed in or
near the headgate of any main diverting gate of the main canal, or in any pipeline, or
other main conveyance system in order that a continuous record shall be kept by
such district of the amount of water received into the canal or pipeline for the use of
the lands in such district.

2. That a measuring device of a type approved by the state engineer be placed in the
headgates or valves of all main laterals and distributing laterals within the district
from and by which water is diverted to tracts or units of twenty acres [8.09 hectares],
or more, for the purpose of determining at all times the amount of water going to or
being received upon any and all such tracts of land, and that it be made the duty of
the district to keep a separate and correct record of the amount of water delivered
through each of such headgates and valves at all times, and to file the same in the
office of the board for public inspection.

61-07-20. Provisions of title not to take away vested rights. None of the provisions of
this title relating to irrigation works shall be deemed to authorize the district or any person to
divert the waters of any river, creek, stream, canal, or ditch from its channel, whereby the vested
rights of any person having any interest in such river, creek, stream, canal, or ditch, or the waters
thereof, are invaded or interfered with unless previous compensation is ascertained and paid
therefor, under the laws of this state authorizing the taking of private property for public use.
However, if the district exercises the authority of eminent domain against any vested water rights
of any person, the district shall be required to offer an aiternative water supply of equal quantity
and comparable quality, either through the district works or otherwise, to such person.

61-07-21. Incurring liability in excess of provisions of chapter prohibited -
Exception. Except as otherwise provided in section 61-07-186, the board or other officers of the
district may not incur any debt or liability whatever, either by issuing bonds or otherwise, in
excess of the express provisions of this title, and any debt or liability incurred in excess of such
express provisions shall be and remain absolutely void.

61-07-22. Commencement of special proceedings to confirm contracts, special
assessment, or other action. The board of any irrigation district organized under the provisions
of this title, before issuing any bonds or improvement warrants of such district, shall, and in its
discretion, before making any contract or levying any assessment or taking any special action,
may, commence a special proceeding in and by which the proceedings of such board and of
such district, the making of any contract or the levying of any assessment or the taking of any
special action, shall be judicially examined, approved, and confirmed, or disapproved and
disaffirmed.

61-07-23. Petition by board for court to examine and approve contracts or
assessments - Contents of petition. The board of an irrigation district, if deemed advisable,
may file, or cause to be filed, in the district court of any county in which the lands of the district
are situated, a petition praying that the proceedings had for the issuance of bonds or
improvement warrants, or that the proceedings had preliminary to the making of any contract or
for levying assessments or taking any special action, be examined, approved, and confirmed by
the court. Such petition shall state the facts concerning the proceedings had for the issuance of
bonds or improvement warrants, the making of any contract, levying any assessment, or any
special action, of the board, as the case may be, and shall state generally that the irrigation
district was organized and that the directors were elected and qualified, but the petition need not
set forth the proceedings resuiting in the organization of the district or the election of the
directors.

61-07-24. Hearing of petition - Notice of filing and hearing. The court shall fix the
time for the hearing of the petition provided for in section 61-07-23 and shall order the clerk of
court to give and publish a notice of the filing of the petition, stating the time when and the place
where the court will hear the petition, and stating further that any person interested in the
organization of the district, or in the proceedings for the issuance of bonds or improvement
warrants, or in the assessments levied, or in the special action taken by the board, as the case
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may be, on or before the day fixed for hearing of the petition, may answer the petition. The
pelition may be referred to and described in the notice as the pefition of (name of
petitioner) requesting that the proceedings set forth therein be examined, approved, and
confirmed by the courl. The notice shall be given by publishing the same in the official
newspaper of the county in which the petition is filed, once each week for two consecutive weeks.
The hearing shall be held, in the discretion of the coun, not less than fifteen days nor more than
sixty days after the last publication of the notice.

61-07-25. Answer to petition - Defense by person interested. Any person interested
in the district or in the issue or sale of the bonds may answer the petition. The provisions of title
28 and the North Dakota Rules of Civil Procedure relating to the answer to a complaint shall be
applicable to an answer to a petition. The person answering the petition shall be the defendant in
the special proceeding and the board shall be the plaintiff. Every material statement of the
petition not specifically controverted by the answer, for the purpose of such special proceeding,
shall be faken as true. Each person failing to answer the petition shall be deemed to admit as
true all the material statements of the petition. The rules of pleading and practice provided by
titte 28 and the North Dakota Rules of Civil Procedure which are not inconsistent with the
provisions of this chapter, are applicable to the special proceeding provided for in this chapter.

61-07-26. Powers of court upon trial - Amendment of petition. At the time and place
set for the hearing provided for in section 61-07-24, the court shall find and determine whether
the notice of the filing of such petition has been posted and published. When the court has
determined that it has jurisdiction to hear the petition, it shall proceed with the hearing and shall
conduct the same as in the case of a trial of an equity action without a jury. The court shall
examine into and determine the legality and validity of proceedings for the organization of the
district from and including the petition for the organization thereof, and all matters affecting the
legality or validity of proceedings for the issuance of bonds or improvement warrants, or the
making of contracts by the board of directors, and the levying of assessments The court shall
disregard any error, irreguiarity, or omission which does not affect the substantial rights of the
parties to such hearing. The court shall permit the petition to be amended so as to conform to
the evidence and facts presented at such hearing.

61-07-27. Conclusion of hearing - Findings - Decree - Costs of hearing - Filing
copies of findings. Upon the conciusion of the hearing provided for in section 61-07-24, the
court shall determine the legality and validity of the proceedings had for the issuance of bonds or
improvement warrants, the making of any contract, or the levying of any assessments, as the
case may be, and shall determine the validity and legality of any other matter properly before the
court. The court shall prepare its findings of fact and conclusions of law and shall order that the
decree of the court be entered in conformity therewith. The costs of the proceeding, in the
discretion of the court, may be allowed and apportioned between the parties therefo. The
secretary of the board of directors of the district shall file with the state engineer a certified copy
of the court's findings of fact, conclusions of law, order, and decree.

61-07-28, Procuring water supply from district outside of state - Validity and
legality. When any irrigation district shall find it necessary o procure its supply of water for the
irrigation of the lands within the district from outside the boundaries of this state, such district may
enter into an agreement or contract with any state board, commission, or bureau, or with any
person, association, company, corporation, limited liability company, or irrigation district, having
the control and jurisdiction over the water of such other state, for water rights therein or for
supplying the district with water sufficient for its irrigation needs. The making of such contract
and the issuance of bonds or improvement warrants and the levying of assessments, or other
method agreed upon for the payment of rights, franchises, or water charges to obtain the
required supply of water shall be deemed valid, and of full force and effect, and shall have the
same validity and legality as though the same rights and franchises existed wholly within this
state.

61-07-29. Board may enter into a contract for supply of water - Payment - Source.

The board of any irrigation district in this state may enter into a contract for a supply of water with
the United States, or with any depariment or agency thereof, or with the state water commission,
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or with any person, association, firm, corporation, or limited liability company, or with another
irrigation district, for the irrigation of lands within the district. Under such contract the board may
agree to pay for the water furnished or delivered to the district from collections obtained from tolls
or charges paid by water users and from assessments levied against the lands irrigated. The
source of supply of such water may be either within or without the boundaries of this state. Such
water supply may be the entire supply for such district or may supplement an appropriation of
water already made by said district.

61-07-30. Contract for payment for supply of water - Assessments may be made
against lands. If a contract, made and entered into by any irrigation district pursuant to the
provisions of section 61-07-29, provides for the payment of the entire purchase price of an
annuai supply of water, the board, if other revenues are not available for the payment of such
purchase price, shall adopt a resolution that assessments be made against the lands within the
district sufficient to produce the required amount. Such amount shall be apportioned, assessed,
and levied at the time specified in this chapter for the apportionment and levy of assessments.

61-07-31. Contract for supply of water extending over one year approved at
election - Regulations governing election. If a contract for the supplying of water provides for
a paymertt to be made extending for a period of more than one year from the date of making
such contract, the board of such krigation district shall submit such contract to the legal voters of
such district at any general election, or at a special election calfled for the approval or disapprovai
of the contract If a special election is called for such purpose, the notice of election, the conduct
of said election, and the canvass of the votes, so far as practicable, shall be the same as in a
regular election of the district. The notice of such election need not give the entire contract, but
shall be sufficient i it shall state in a general way the substance of the proposed contract. The
baliot at such election shall be in substantially the following form:

For approval of contract for water supply |
Against approval of contract for water supply ]

if a majority of the electors voting on said proposition vote for approval of such contract, the
board shall enter into such contract and thereafter, at the time the other taxes of the district are
levied, shall levy a tax on the taxable property of the district sufficient to pay the amount due on
said contract and to become due on said contract before the next annual levy in said district.

61-07-32. Liability for failure to deliver water. Any irrigation district within this state
shall be liable in damages for negligence in delivering or failing to deliver water to the users from
its canal, but such liability cannot be enforced unless the party suffering such damage, within
thirty days after such district shall fail to deliver water, shall serve a notice in writing on the
chairman of the board of such district, setting forth particularly the acts committed or the
omission of duties to be performed on the part of the district which are claimed to constitute such
negligence or omission, and stating that the party expects to hold such district iable for whatever
damages may resuit. Such action shall be brought within one year from the time the cause has
accrued.

61-07-33. Appeal to district court - Time - Undertaking required - Docketing. An
appeal may be taken to the district court from any order or decision of the board of an irrigation
district, by any person who is aggrieved thereby. The appeal must be taken in accordance with
the procedure provided in section 28-34-01. To effect an appeal, an undertaking must be
executed by the appeliant and sufficient surety conditioned that the appeliant will prosecute such
appeal without delay and will pay all costs adjudged against the appeliant in the district court.
The undertaking must be made in favor of the irrigation district as the obligee and may be
enforced by the district. The appeal must be taken to the district court of the county in which the
land claimed to be affected adversely by the order or decision appealed from is situated, and if
the land is situated in more than one county, the appeal may be taken to the district court of any
county in which any part of the land is situated. Any appeal thus taken must be docketed in the
district court as any civil cause commenced in the district court is docketed and must be heard
and determined without a jury. Appeals to the supreme court may be taken by the irrigation
district or any other party to the cause from any judgment entered in the district court in any such
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cause and from any order of said court if an appeal would lie from such an order if the same
were entered by the court in any other civil action.
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CHAPTER 61-08
FISCAL AFFAIRS OF IRRIGATION DISTRICTS

61-08-01. Resolution lo institute initial proceedings for bonds - Contents -
Adoption. Proceedings for the issuance of bonds by an irrigation district must be instituted by
the adoption of an initial resolution by the board of directors of the district. The initial resolution
must state:

—

The maximum principal amount of bonds proposed to be issued.
2. The purpose for which the bonds are proposed fo be issued.

3. The total amount of bonded indebtedness, if any, of the district.
4.  Any other statement of fact deemed advisable by the board.

The initial resolution may be adopted by a majority of the board at any regular meeting or at any
special meeting of which the prescribed notice has been given.

61-08-02. Adopting initial resolutions by board - Date of election - Contents of
resolution - Conduct of election. After the adopiion of an initial resolution as provided in
section 61-08-01, the board, by a resolution, shall provide for submitting to the electors of the
district the guestion whether the initial resolution providing for the issuance of bonds shall be
approved. The date of such election shall not be less than twenty days afier the adoption of such
initial resolution by the board. The board, in such resolution, shall designate the date of such
efection, the polling hours, and polling place thereof. Such election shall be conducted and the
returns made and canvassed as in the case of a regular election of the district.

61-08-03. Notice of election - Contents. A notice of the election contalning a complete
copy of the initial resolution provided for in section 61-08-01 shall be given in the manner
provided for a regular election of the district.

61-08-04, Ballot for election - Contents - Spoiled or blank ballots not counted. The
ballot for a bond election shall be written or printed and shall state the question in substantially
the following form;

Shall the irrigation district issue its bonds in the amount of not lo exceed
$ {here insert the amount) for the purpose of {here insen the
purpose)?

Yes O

No O

Spoiled or blank ballots cast at such election shall not be counted either for or against the
proposed issue.

61-08-05. Majority of votes favoring issuance of bonds - Duty of board. if a majority
of the votes cast at a bond election are in favor of the proposal to issue bonds as stated in the
initial resofution, the board of directors shall proceed to sell, issue, and deliver such bonds as
provided in this chapter.

61-08-06. Bonds - Terms. Bonds issued by any irrigation district under the provisions of
this chapter must be in the denominations and form, be subject to redemption with or without
premium, and be subject to any other terms or conditions as the board of directors may
determine, and must mature in not more than forty years from the date of the bonds. If the
maturities are serial, the first instailment of principal must fall due not more than three years, and
the last installment not more than forty years, from the date of the bonds.
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61-08-07. Bonds - Rate of interest. Every bond provided for in this chapter must be a
negotiable instrument and must bear interest at a rate or rates resulting in an average annual net
interest rate which must not exceed twelve percent per annum if the bonds are sold at private
sale. There is no interest rate ceiling on bonds sold at public sale or to the state of North Dakota
or any of its agencies or instrumentalities. Each bond must specify the time and place of
payment of the principal.

61-08-08. Denominations of bonds - Payable in lawful money of United States. The
entire issue of bonds may be composed of bonds of a single denomination or of two or more
denominations. Such bonds shall recite that they are payable in lawful money of the United
States.

61-08-09. Execution of bonds - Validity of bonds not impaired by change in
officers. The bonds issued under the provisions of this chapter must be executed in the name of
and for the district by the manual or facsimile signatures of the chairman and secretary of the
board. The validity of every bond so executed is not impaired by the fact that a subscribing or
attesting officer has ceased to be an officer of the district before delivery to the purchaser.

61-08-10. Registration of bond by secretary - Contents - Copy filed with county
auditor - Secretary to endorse. Repealed by S.L. 1997, ch. 518, § 24.

61-08-11. Cancellation of bonds authorized but not paid - Destruction of bonds -
Affidavit of destruction - Filing. Repealed by S.L. 1997, ch. 518, § 24,

61-08-12. Sale of bonds - Contents of notice. Bonds may be sold at private sale
without notice or at public sale after a notice calling for bids has been published at least once in
the official newspaper of each county in which the district is situated not less than fifteen days nor
more than thirty days before the date specified for receiving bids. The notice may be in any form
but must specify the amount of bonds offered for sale and the date or dates of the maturity
thereof, and the notice must specify that the bids must be sealed and in writing and must state
the time when and place where bids will be received and will be opened.

61-08-13. Opening bids for bond issues - Record of bids kept - Bids accompanied
by check. At the time specified for opening the bids for bonds, the secretary of the board
publicly shall open the bids in the presence of the board, and after the bids have been opened,
the secretary shall enter in a permanent record the amount and rate of interest of each bid and
the name and address of the bidder. Each bid must be accompanied by a certified check,
cashiet's check, surety bond, or bank draft in the amount of not less than one percent of the bid.

61-08-14. Awarding sale of bond issue - Rejecting bids. The board of directors shall
award the sale of bonds to the bidder who agrees to purchase them upon the terms most
favorable to the district, except that the board may reject any and all bids. No sale may be for
less than ninety-eight percent of the par value and accrued interest on the bonds.

61-08-15. Officer of irrigation district accepting commission or compensation in
regard to bonds - Misdemeanor. Repealed by S.L. 1975, ch. 106, § 673.

61-08-16. Registration of bearer bonds - Transfer must be recorded in register -
Registration not to affect negotiability of coupons. Repealed by S.L. 1997, ch. 518, § 24,

61-08-17. When issuance of district improvement warrants permissible. Repealed
by SL. 1997, ch. 518, § 24.

61-08-18, Use of district improvement warrants - Assessments levied to raise
funds to pay improvement warrants. Repealed by S.L. 1997, ch. 518, § 24.

61-08-19, Improvement warrants - Amount - When payable - Maturity. Repealed by
S.L.1997,¢ch. 518, § 24.
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67-08-20. Interest on warrants - Signatures - Contents. Repealed by S.L. 1997,
ch. 518, § 24.

61-08-21. Registration of warrants by secretary - Filing copy of record in county
auditor's office. Repealed by S.L. 1897, ch. 518, § 24.

61-08-22, Bonds may be secured by frust indenture - Powers vested in trustee. In
the discretion of the board, bonds may be secured by a trust indenture by and between the
district and a corporate trustee, which may be any trust company or bank having the powers of a
trust company within or outside this state. The board may vest in the trustee the right to enforce
any covenant made to secure or {o pay the bonds.

61-08-23. Where money received from bond issue placed - Lien on money. All
money received from any bond issue must be placed in a fund and applied solely for the purpose
for which it was borrowed and for no other purpose except that the money may be temporarily
invested in securities approved by the board. A lien is granted upon the money until so applied,
in favor of the owners or holders of the bonds or in favor of the trustee appointed in connection
with the bonds.

61-08-24. Board may appoint fiscal agent - Who may be. The board, in its discretion,
may appoint a fiscal agent located in some city within or without this state. Every such fiscal
agent shall be an incorporated bank or trust company authorized by the laws of the United States
or of the state in which it Is located to do a banking or trust company business.

61-08-25. Bonds and contracts payable from assessments of real property and
from water charges. Bonds issued by any irrigation district, and the interest thereon, and
contracis not payable in bonds, made and entered into by the district for the acquisition of
irrigation works already constructed, or for the establishment and construction of irrigation works,
or any part thereof, must be paid from the revenue obtained from special assessmenis upon the
real property of the district or from any other revenue available for that purpose obtained from
charges to water users or from the sale of water to any person, firm, corporation, fimited ability
company, municipality, or other irrigation district, or by a combination of special assessments and
water charges.

61-08-26. County treasurer to be custodian of funds. The county freasurer shall act
as the custodian of sinking funds, or funds created for the payment of bonds, except that in case
an irrigation district is located in more than one county the board, by recorded resolution, shall
designate the county treasurer who shall act as the custodian of the funds. Upon the adoption of
the resolution, the county treasurer so designated shall act as the custodian. A copy of the
resolution and a copy of each and every contract, trust agreement, or frust indenture relating to
the issuance and payment of bends must be filed with the county treasurer.

61-08-27. District treasurer to remit moneys te county treasurer - Crediting proper
fund. The district treasurer shall remit fo the county treasurer ali moneys received by the
treasurer in payment of assessments levied for sinking funds or for the payment of bonds. The
district treasurer also shall remit to the county treasurer moneys raised from water rentals or
water charges, when directed to do so by the board, and the district freasurer shall designate the
fund ot funds to which the moneys belong, except that all moneys, from whatever source
derived, obligated under the terms of any contract, or agreement made and entered into by the
district, to meet payments as they become due, shall be paid and remitted to the county treasurer
and shall be credited by the county treasurer to the proper fund.

61-08-28. Payment of bonds and interest. The county treasurer shall pay the principal
of, premium, if any, and interest on the bonds upon maturity, redemption, or purchase in the
open market from any moneys in the fund created for the payment thereof. The county treasurer
may disburse moneys in the fund to the fiscal agent or trustee appointed by the board for the
purpose of paying the principal of, premium, if any, and interest on the bonds for which the fund
was created, without any authorization from the beard.
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61-08-29. Cilaims paid by district treasurer - Insufficient funds - Verification of
claims. No claim, other than payments of principal of, premium, if any, or interest on bonds,
shall be paid by the district treasurer until the claim has been allowed by the board, and only
upon warrants signed by the president and countersigned by the secretary. If the treasurer does
not have sufficient money on hand o pay a warrant when it is presented for payment, the
treasurer shall endorse therson "Not paid for want of funds" and the date when so presented,
over the treasurer's signature. Ali claims against the district must be certified the same as claims
filed against a county. The board may reguire any claim to be verified. The secretary of the
district may administer an oath to the person verifying a claim.

61-08-30. Board may withdraw funds from district and deposit with county
treasurer - Duty of treasurer, The board may draw from time to time from the construction fund
and deposit in the county treasury of the county where the office of the board is situated any sum
in excess of the sum of twenty-five thousand dollars. The county treasurer shall receive and
receipt for the same and place the same to the credit of the district, and the county treasurer shall
be responsible upon the county {reasurer's official bond for the safekeeping and disbursement of
the same as provided in this chapter. The county treasurer shall pay out the same, or any part
thereof, to the treasurer of the district only upon the order of the board, signed by the president,
and attested by the secretary.

61-08-31. County treasurer to make report to board monthly. The county treasurer
shall report in writing to the district on the second Monday in each month the amount of money
belonging to the district in the county treasury, the amount of receipts for the month preceding,
and the amount of the moneys paid out and assessmenis against each tract or parcel of land
within the district which were paid In the preceding month. Such report shall be verified and filed
with the secretary of the board.

61-08-32. District treasurer to make report to board - Verifying and filing. The
district treasurer shall report to the board in writing as often as the board may require in its
bylaws, the amount of money in the district treasury, the amouni of receipis since the previous
report, and the amount and items of expenditures. Such report shall be verified and filed with the
secretary of the board.

61-08-33. District treasurer to keep warrant register - Contents - How warrants
payable. Repealed by S.L. 1997, ch. 518, § 24.

61-08-34. Refunding irrigation district bonds - Negotiating new bonds. Each
irrigation district in this state that has issued or shall issue bonds or improvement warrants
purporting to have been issued for any purpose authorized by iaw, which bonds or improvement
warranis have been sold and delivered to purchasers for value and constitute an existing
indebtedness, may at any time after or before maturity refund the same and issue and sell
refunding bonds in amounts, bearing interest at rates, and maturing on dates as determined by
the board.

61-08-35. Procedure used in issuing refunding bonds. When in the judgment of the
board of directors of an irrigation district it is in the best interests of the irrigation district to issue
its bonds for the purpose of refunding or paying outstanding indebtedness as provided in section
61-08-34, refunding bonds may be issued pursuant to resolutions duly passed at a reguiar or
special meeting of the board of directors. The refunding bonds may be sold at public or private
sale and must be signed in the same manner as the bonds to be refunded or by the officers of
the irrigation district as may be designated in the resoiutions providing for their issuance.

61-08-36. Refunding bonds - When payable - Interest - Denominations - Interest
coupons, Repealed by S.L. 1997, ch. 518, § 24,

61-08-37. Refunding bonds may be exchanged or sold. Repealed by S.L. 1997,
ch. 518, § 24.

61-08-38. Amount of refunding bonds issued. Repealed by S.L. 1997, ch. 518, § 24.
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61-08-39. Assessments - Proceeds - Levy. All assessments made by an irrigation
district for the payment of the bonds or improvement warrants to be refunded must inure to the
beneiit of the holders of the refunding bonds and the proceeds of the assessments must be
utilized for the purpose of paying the interest and principal of the refunding bonds, and the board
of directors of the irrigation district shall levy an assessment against the lands of the district, as
provided by law for levying assessments, sufficient to pay the interest on the refunding bonds
and to create a sipking fund to retire the refunding bonds at maturity.

61-08-40. Provisions relating to payment of bonds applicabie to refunding bonds.
All provisions of law relating to the assessment in irrgation districts and the collection thereof for
the purpose of raising funds for the payment of bonds of an irrigation district shall be applicable
to bonds issued under the provisions of sections 61-08-34 through 61-08-39.

61-08-41. Issuance of revenue bonds. The acquisition, construction, reconstruction,
improvement, betterment, or extension of any revenue-producing facility, and the issuance of
revenue bonds in anticipation of the coilection of the revenues of the facility, may be authorized
by resolution adopted by the affirmative vote of a majority of the board of directors, The amount
of the bonds authorized may not exceed the amount authorized by the electors of the district as
provided in this chapter.

61-08-42. Payment and security for revenue bonds. Revenue bonds issued under
this chapter may not be payable from nor charged upon any funds other than the revenue
pledged to the payment of the bonds, nor is the district issuing the bonds subject to any
pecuniary liability on the bonds. A holder of the bonds does not have the right to compel the levy
of special assessments to pay the bonds or the interest, or to enforce payment of the bonds
against any property of the district other than property pledged as security for the bonds. Each
revenue bond issued under this chapter must recite in substance that the bond, including interest
on the bond, is payable solely from the revenue pledged to the payment of the bond, and that the
bond does not constitute a debt of the district within the meaning of any constitutional or statutory
limitation.
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CHAPTER 61-09
ASSESSMENTS IN IRRIGATION DISTRICTS

61-09-01. District assessor to examine tracts of land to fix annual assessments
levied thereon. Between the first Monday in March and the first Monday in June of each year,
the district assessor shall examine each tract of land or legal subdivision of land in the district,
including entered and unentered public lands of the United States, subject thereto under any act
of Congress, and ail other lands publicly or privately owned. In determining benefits, the district
assessor shall first ascertain the number of irrigable acres [hectares] within each tract or
subdivision, as determined by the board of directors, and this shall form the primary basis for
determining the benefits accruing on account of the construction, acquisition, or operation of
irrigation works. In addition, the district assessor shall include such facters as methods of
irrigation, power consumption, water conservation, and whether or not irrigable acres [hectares)
are actually being irrigated. Thereafter, the amount of benefits so apportioned or distributed to
each tract of land as finally determined and equalized shall be and remain the basis for fixing the
annual assessments levied during that year against such tracts or subdivisions in carrying out the
provisions of this chapter.

61-09-02. District assessor to make list or prepare map to show apportionment of
assessments - Filing. The assessor shall make, or cause to be made, a list showing the
apportionment or distribution of assessments, and containing a description of each unit or tract of
land assessed in the district, and the name of the record owner thereof, or the assessor may
prepare a map on a convenient scale showing each unit or tract of land with the amount per acre
[-40 hectare] apportioned thereto. Such units of land shall, wherever practicable, consist of
governmental subdivisions of forty acres {16.19 hectares] or more.  all lands on such statement
or map are assessed at the same amount or rate per acre [.40 heclare], a general statement to
that effect shall be sufficient. A copy of such list or map shall be filed in the office of the county
auditor of each county in which the district is situated, one copy shall be filed in the office of the
state engineer, and one copy shall remain in the office of the board for public inspection.

61-09-03. Assessments spread in proportion to benefits received - Property
subject to assessment for deficiency. Whenever any assessment is made within an irrigation
district it shall be apportioned to and spread upon each unit or tract of land in the district in
proporticn to the benefits received, as determined by the assessor in accordance with section
61-09-01. Bonds, district improvement warrants, and other obligations incurred by the district
shall be the obligations of the district. Only lands within the district benefited by irrigation and
subject to assessment for irrigation benefits shall be subject to assessment for any fund created
for the payment of bonds, district improvement warrants, and other district obligations. All
assessments approved and levied by an irrigation district for any fund or purpose under the
authority of this title shall be in the form of special assessments and shall be levied against both
privately and publicly owned lands.

61-09-04. Assessment of property not in name of owner not to invalidate
assessment. The assessment of any property in the name of a person not the owner thereof in
no way shall invalidate the assessment of any unit or tract of land.

61-09-05. Assessor to determine amounts payable to United States' agencies and
other persons or districts. The district assessor in assessing the property of the district shall
determine and list the amount payable for each tract obligated by contract, if any, to the United
States, any depariment or agency of the United States, to the state water commission, to any
person, firm, corporation, or limited liability company, or to another irrigation district for the
payment of water charges.

61-09-06. When assessment ro#f completed - When board to equalize
assessments. On or before the fifteenth day of June in each year, the assessor shall complete
the assessment roll and deliver it to the secretary of the district. The board of directors
thereupon at its regular meeting in July shall proceed to equalize such assessments. At least ten
days before the board meets, the secretary shali give notice of such meeting by publishing notice
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thereof in the manner required for a regular election of the district. Until such meeting is held, the
assessment roli shall remain in the office of the secretary for the inspection of all persons
interested.

61-09-07. Meeting of board for equalization - Duties - Secretary to be present to
note changes. The board shall meet as a board of equalization on the day specified in section
61-09-06 for the purpose of equalizing the assessments and shall continue in session from day to
day as long as may be necessary but not to exceed ten days exclusive of Sundays. The board
shall hear and determine such objections to the apportionment of benefits and assessments as
may come before it and may make such changes in such apporticnments as shall appear to be
just and equitable. The secretary of the board shall be present during the sessions of the board
and shall note changes made in the apportionment of benefits and assessments returned by the
assessor and in the names of persons assessed. Within ten days after the close of the session
the secretary of the board shall have the apportionment of benefits and assessments, as finally
equalized by the board, extended into columns and added.

61-09-08. Board to levy assessment against lands of district - Amount - How
determined. The board then shall levy an assessment against the lands of the district sufficient
to:

1. Pay the interest on outstanding bonds and improvement warrants;

2. Create a sinking fund to retire outstanding bonds and improvement warrants at
maturity; and

3. Pay any and all obligations of the district due, or to become due during the ensuing
year, including payments due, or to become due, under any contract with the United
States, or with any department or agency thereof, or under any contract with the
state water commission, or with any person, firm, corporation, or limited kability
company, or with another irrigation district.

In determining the total of such levy the board shali take into consideration revenue derived from
sources other than that obtained from the assessment and taxation of district lands. The
secretary of the board shalf compute and enter in separate columns of the assessment record
the respective sums in dollars and cents required for each purpose, and each purpose shall be
denominated a fund.

61-09-09. Board may levy assessment for general fund - Contents. If the board finds
it necessary it may levy an assessment for the expenses incurred in organizing the district, for
the operation, maintenance, and repair of the irrigation works, for the payment of salaries of
officers and employees, and for general expenses. Such assessment shall constitute the general
fund.

61-09-10. Secretary to enter sum assessed against each tract for each fund -
Certifying to county auditor - Duty of auditor. The secretary shall compute and enter the sum
assessed against each tract for each purpose or fund and thereupon shall certify to the county
auditor of the county in which each tract of land is situated the amount of such assessment for
each purpose or fund levied upon each tract of land by the board. The county auditer shall enter
the amount assessed for each fund in a separate column of the tax fist of the auditor's county.
All tax iists when delivered to the county treasurer shall show all assessments levied for each
fund on each tract of land within the district,

61-09-11. Assessments and taxes collected by county treasurer - Manner.
Assessments or taxes shall be collected by the county treasurer at the same time and in the
same manner as other taxes are collected in the county, except that such county treasurer shall
receive in p